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Court of Appeals of the District of Columbia. 


No. 4257. 

H. Ely Goldsmith, Certified Public Accountant, (fee., Appellant, 

vs. 

United States Board of Tax Appeals. 


a Supreme Court of the District of Columbia. 

At Law. No. 69427. 

In the Matter of the Application of H. Ely Goldsmith, a Certified 
Public Accountant of the State of New York, for a Peremptory 
or Alternative Writ of Mandamus and for a Temporary and 
Permanent Injunction against United States Board of Tax 
Appeals. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Petition for Writ of Mandamus. 

Filed October 17, 1924. 

Supreme Court for the District of Columbia. 

69427. 

In the Matter of the Application of H. Ely Goldsmith, a Certified 
Public Accountant of the State of New York, for a Peremptory 
or Alternative Writ of Mandamus and for a Temporary and 
Permanent Injunction against United States Board of Tax 
Appeals. 

To the Hon. the Justices of the Supreme Court of the District of 
Columbia: 

Your petitioner, H. Ely Goldsmith, for his petition respectfully 
shows and alleges: 

1—4257 
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1. That he is a citizen of the United States, and of the State of 

New York, that he resides at No. 2 Pinehurst Avenue, New 

2 York; that he maintains an office for the public practice of 
accountancy at 105 West Fortieth Street, in the Borough of 

Manhattan, City, County and State of New York, and that he is a 
Certified Public Accountant under the laws of the State of New York, 
having duly obtained from the Regents of the University of the 
State of New York in June, 1911, a certificate of his qualifications as 
an expert public accountant pursuant to Sec. 80 of the General Busi¬ 
ness Law of the State of New York, and that pursuant to the pro¬ 
visions of that law he has ever since the issuing of said certificate 
and is now and has been at all times herein mentioned duly author¬ 
ized to practice in the State of New York as a Certified Public Ac¬ 
countant. 

2. That heretofore and on or about the 2nd day of June, 1924, 
there became effective an Act of Congress, being Title II of the 
Revenue Act of 1924, which pursuant to Section 1 of said Act of 
Congress is hereinafter referred to as the “Revenue Act of 1924.” 

3. That pursuant to Sec. 900 of said Act there was created as an 
independent agency in the executive branch of the Government, the 
respondent herein, the United States Board of Tax Appeals, herein¬ 
after referred to as the “Board.” 

4. That thereafter in July, 1924, the Board published certain 
rules of practice of what the following is Rule Number 2: 

3 Rule 2.—Admission to Practice. 

A register of persons entitled to practice before the Board icill be 
maintained by the Board in which will be entered the names of all 
such persons. Firms will not be admitted or recognized. 

The following classes of persons may be admitted to practice be¬ 
fore the Board: 

(a) Attorneys at law who are admitted to practice before the Su¬ 
preme Court of the United States, or the highest court of any state 
or territory, or the District of Columbia. 

(b) Certified public accountants duly qualified under the law of 
any state or territory or the Distinct of Columbia. 

An application under oath for admission to practice shall be ad¬ 
dressed to the United States Board of Tax Appeals, Washington, 
D. C., and must state the name, residence, address and business ad¬ 
dress of the applicant, and the time and place of his admission to 
the bar, or qualification as a certified public accountant. Such 
application shall also state whether the applicant has ever been sus¬ 
pended or disbarred as an attorney in any court or his right to prac¬ 
tice as a certified accountant suspended or revoked in any jurisdic¬ 
tion. Such application shall be accompanied by a certificate of the 
clerk of the court in which the applicant is admitted to practice to 
the effect that he has been so admitted and is in good standing; or a 
certificate by the proper state, territorial, or district authority to the 
effect that the applicant is a certified public accountant in good stand- 
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ing; duly qualified and entitled to practice in such state or territory 
of the District of Columbia. 

4 The Board may in its discretion deny admission, suspend 

or disbar any person. 

The Board shall have the right at any time to inquire under oath 
into the terms and circumstances of any contract of employment of 
an attorney or certified public accountant by the taxpayer he repi'e- 
sents. 

Any individual taxpayer or member of a taxpayer partnership or 
officer of a taxpayer corporation may appear for himself or such 
partnership or corporation upon adequate identification to the Board. 

5. That pursuant to such Rule 2, your petitioner filed with the 
Board of Tax Appeals as required by such rule an application in due 
form upon a blank furnished by the said Board of Tax Appeals and 
annexed thereto a certificate by the Commissioner of Education of 
the State of New York certifying that your petitioner is a Certified 
Public Accountant of said State of New York, and that the certifi¬ 
cate of petitioner as a Certified Public Accountant was then and is 
now unrevoked and unsuspended. 

6. That thereafter and on or about September 1st, 1924, your peti¬ 
tioner filed petitions for appeal in behalf of three taxpayers with the 
Board of Tax Appeals, and on September 6, 1924, he received the 
following letter from the Board of Tax Appeals: 




‘‘Board of Tax Appeals. 


Washington. 


Mr. H. Ely Goldsmith, 

105 West 40th Street. 
New York. N. Y. 


September 5th, 1924. 


Pear Sir: 


Enclosed herewith are copies of three letters which are today 
being sent to taxpayers on whose behalf you sent us petitions. 

The question of your admission to practice before this Board has 
been referred to a committee for investigation, and you will be noti¬ 
fied in due course whether that committee desire you to appear be¬ 
fore it and of its action in the premises. 

Yours trulv. 

(Signed) ‘ CHAS. D. HAMEL, 

Chairman." 

Enclosures. 


7. That annexed to said letter and forming part of it were carbon 
copies of letters directed to the three taxpayers represented by your 
petitioner, each reading substantially as follows: 

“Your petition * * * has been received by this office and 

given Docket No. * * *. 

It is noted that you appear by H. Ely Goldsmith C. P. A., as your 
counsel. Mr. Goldsmith has not yet been admitted to practice before 
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this Board, and should he not be admitted by the time your 
{> appeal is reached for hearing, it will be necessary for you to 
appear either in person or by counsel duly admitted. 

A copy of this letter is being sent to Mr. Goldsmith. 

Respectfully, 

(Signed) -, 

Chairman 

8. That thereafter and on or about September 27th, 1924, your 
petitioner received the following letter from the Board of Tax Ap¬ 
peals : 

“United States Board of Tax Appeals, 

Washington. 

Mr. H. Ely Goldsmith, 

105 West Fortieth Street. 

New York. N. Y. 

Sir: 

I have the honor to advise you that your application for authority 
to practice before the Board of Tax Appeals has been received, con¬ 
sidered and denied. 

Respectful lv. 

(Signed) ‘ ROBERT C. TEES, 

Secretary /' 

9. Petitioner further alleges that the right to appear in behalf of 

taxpayers who are petitioner’s clients is to him a most valuable 
7 right; that petitioner is well qualified by training and ex¬ 
perience to render to taxpayers represented bv him import¬ 
ant and valuable service; that substantial damage will come to the 
petitioner unless he is permitted at the earliest moment to fully and 
freely represent his client before the Board, the respondent herein. 

10. That due demand has been made by petitioner for his admis¬ 
sion to practice before the said Board pursuant to its rules, and that 
his request was denied. 

11. That there was nothing before the said Board from which the 
said Board could conclude that petitioner was not a proper person 
to be admitted before said Board and upon which the Board could 
properly act in denying petitioner’s application and that your peti¬ 
tioner has not been called before said Board for any hearing or ex¬ 
planation in connection with his application or with anything be¬ 
fore the Board. 

12. That by its refusal to admit your petitioner to practice before 
said Board, the said Board has denied to your petitioner a just, legal 
and substantial right without legal cause and in so doing has acted 
in an arbitrary, wrongful, tyrannical and capricious manner and 
was actuated by prejudice, passion and bv improper, personal and 
selfish motives. 
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13. That your petitioner is a reputable practioner of his profes- 
fession of good standing in his community, has never been 

8 convicted of any crime and is generally respected for his 
ability and fidelity by a large clientele. 

14. That petitioner’s right to practice before the said Board is a 
substantial asset in his business and a lucrative source of income; 
that the cutting off of the income which would result from the 
arbitrary and unjustified rcsfusal of the Board to permit him to prac¬ 
tice before it, will cause him substantial damage and that there 
exists no adequate remedy for such damage. No appeal is possible 
from the decision of said Board denying petitioner’s application to 
be enrolled to practice before it. The petitioner has no other clear, 
adequate, efficient or speedly remedy against the arbitrary, wrongful, 
tyrannical and capricious action of the Board, except a Writ of 
Mandamus compelling the Board to enroll him as an attorney and 
a Writ of Injunction, enjoining the Board from in any way inter¬ 
fering with the appearance before it by the petitioner in behalf of 
taxpayers. 

TI. 

And for a further, separate and distinct cause of action against 
the petitioner, petitioner realleges and reaffirms all the allegations 
heretofore made and further alleges: 

15. That the said Board is by virtue of the Act establishing it an 
independent agency of the executive branch of the Government. 

16. That the said Board has no statutory or other authority, 
6 express or implied, to make rules limiting taxpayers in the 
choice of their agents for the transaction of taxpayers’ busi¬ 
ness before said Board and that all such rules and regulations are 
null and void for that reason. 

17. That through the unauthorized refusal of the Board to permit 
him to appear before it, your petitioner is prevented from exercising 
his lawful calling and is debarred from his just legal right of ap¬ 
pearing on behalf of his clients; and that as there is no authority 
for the actions of the Board and as substantial damages might result 
to the petitioner from the refusal of the Board to permit the peti¬ 
tioner to transact his business on behalf of his clients before such 
Board and as no damages can possibly accrue to said respondents 
from an order enjoining it from in any way interfering with the 
appearance by the petitioner before the Board in connection with 
pending business entrusted him by his clients, the petitioner should 
have an injunction as prayed for below. 

Wherefore, your petitioner prays that this court issue a Writ of 
Mandamus against the respondent, peremptory or alternative as may 
appear necessary or advisable to this court upon the return of the 
Buie to show cause which will be applied for after the filing of this 
petition, and that during the pendency and until the trial of this 
action the court enjoin the said Board from in any way interfering 
with the appearance before it of the petitioner as agent and 
10 counsel for taxpayers who desire to employ petitioner. 
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And, petitioner further prays for such further, other dif¬ 
ferent and distinct relief as may be proper in the premises and as may 
appear to this court to be adequate, whether specifically named in 
this petition or not, together with the costs and disbursements of this 
action. 


Dated at New York, this 10th day of October, 1924. 

H. ELY GOLDSMITH, 

Petitioner, in Person. 


Office and Post Office Address: 105 West Fortieth Street, Borough 
of Manhattan, New York. New York. 


Washington 
lie Accountants 


Address: Care of American Society of Certified Pub- 
. 421 Woodward Building, Washington, I). C. 


11 State of New York, 

County of New York, ss: 

H. Ely Goldsmith, being duly sworn, deposes and says: 

That he is the petitioner above named; that he has read the fore¬ 
going petition and knows the contents thereof; that the same is true 
to his own konwledge except the facts alleged therein to be alleged 
upon information and belief, and as to those he believes them to be 
true. 


Sworn to before me this 10th dav of October, 1924. 

BARBETT RESNICK, 

Notary Public. 


12 Rule to Show Cause. 

Filed October 17. 1924. 

Upon reading and filing the petition of Ii. Ely Goldsmith, verified 
the 10th day of October. 1924, due cause appearing thereof, it is 

Ordered that the respondent, the United States Board of Tax Ap¬ 
peals, show cause before this Court, at a term of this Court to be held 
at the Court House in the Citv of Washington in said District, on 
the 24th day of October, 1924, at the opening of Court, or as soon 
thereafter as counsel can be heard, whv an order should not be 
made by this Court granting the issuance of a peremptory or alter¬ 
native writ of mandamus directing the respondent herein to enroll 
the petitioner as a person authorized to practice before it under Rule 
2 of its rules and why an order should not be granted upon the 
second cause of action temporarily enjoining the respondent from 
interfering in any way with the appearance before it of the respond¬ 
ent as agent or counsel for taxpayers having business before said 
respondent, and why the petitioner herein should not have such fur¬ 
ther other different and distinct relief as may be proper in the 
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premises and as may appear to this Court to be adequate whether 
specifically asked for in the petition or not, together with costs and 
disbursements of this action, provided a copy of this rule be served 
on the defendant at least two da vs before said return date. 

STAFFORD, 

Justice. 

13 Ansieers of Members of United States Hoard of Ta.r Appeals. 

Filed October 24. 1024. 

Charles D. Hamel, Adolphus E. Graupner, James S. Y. Ivins, Al¬ 
bert E. James, J. Gilmer Korner, Jr., W. C. Lansdon, Benjamin II. 
Littleton, John J. Marquette, Charles P. Smith, John M. Stern- 
hagen, Charles M. Trammell and Sumner L. Trussed, hereinafter, 
for convenience, referred to as respondents, now and at all times 
saving and reserving to themselves all exceptions to the imperfections, 
uncertainties and defects in the petition for writ of mandamus filed 
herein, and reserving unto themselves and unto the United States 
Board of Tax Appeals the benefit of the lack of jurisdiction of the 
Court, appearing on the face of said petition to grant the relief 
prayed for, and the lack of jurisdiction of the Court to direct them 
or said United States Board of Tax Appeals, to perform the act in 
question, and relying on the same as if demurrer had been specific¬ 
ally interposed, for answer to said petition, or so much thereof as is 
material, and to said rule to show cause, say: 

1. Respondents deny any knowledge of information of the facts 
alleged in paragraph 1 of the petition sufficient to form a belief 
thereof, except that they admit that the petitioner is a certified public 
accountant under the laws of the State of New York. 

2, 3, 4, 5, 6, 7, and 8. Respondents admit the allegations of para¬ 

graphs 2, 3, 4, 5, G. 7, and 8, of the petition. 

14 9. Respondents deny the allegations of paragraph 9 of the 
petition and allege that the petitioner never had any right 

to appear before the respondents in their capacities as members of 
said United States Board of Tax Appeal on behalf of taxpayers other 
than himself, or a corporation of which he is an officer, or a part¬ 
nership of which he is a member. 

10. Respondents admit the allegations of paragraph 10 of the 
petition. 

11. Respondents admit the allegations in paragraph 11 of the pe¬ 
tition that “petitioner has not been called before said Board for any 
hearing or explanation in connection with his application or with 
anything before the Board.” but deny each and every other allega¬ 
tion in said paragraph 11 of the petition, and allege that respond¬ 
ents made a careful investigation of the character, integrity and 
qualifications of the petitioner as hereinafter more fully set forth. 

12. Respondents deny each and every allegation in paragraph 12 
of the petition. 
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13. On information and belief respondents deny that petitioner is 
a reputable practitioner of his profession, of good standing* in his 
community, as alleged in paragraph 13 of the petition, and deny 
any knowledge or information sufficient to form a belief with respect 
to any of the other allegations contained in said paragraph 13 of 
the petition. 

Id 14. Respondents deny that petitioner has a right to prac¬ 

tice before the said board or before respondents as members 
of said Board. Respondents admit that no appeal is possible from 
their decision as members of said Board denying petitioner’s appli¬ 
cation to be enrolled to practice before said Board, and further admit 
that petitioner has no remedy against the action of respondents, 
unless it he by writ of mandamus or injunction, but respondents 
deny that their action was arbitrary, wrongful, tyrannical, capri¬ 


cious. or m any way unjust or improper. 

15. Respondents admit the allegation of paragraph 15 of the 
petition. 

10. Respondents deny the allegation of paragraph 10 of the peti¬ 
tion, and allege that tliev as members of said Board have an absolute 

right, both at common law, by virtue of the nature and functions of 

«/ 


said Board, and expressly by 


virtue of the provisions of Subdivision 


(h) of Section 900 of the Revenue Act of 1924. to make and en¬ 


force rules for admission to practice before said Board, and to deter¬ 
mine in their own discretion who are proper persons to be admitted 
1o practice before said Board upon any information in their posses¬ 
sion, with respect to the lack of training, experience, character, in¬ 
tegrity and other qualifications of applicants for admission to prac¬ 
tice; that the rules made by the respondents are reasonable, valid 
and effective, and that the application of such rules to the case of 
the petitioner, and the refusal on the part of the respondents to 
admit the petitioner to practice before said Board were sound, just, 
reasonable and proper. 

17. Respondents deny each and every allegation contained in 
paragraph 17 of the petition. 

lb Respondents allege that upon receipt of petitioner’s appli¬ 

cation for admission to practice before said Board, a special 
committee was in accordance with a unanimous resolution of the 


Board, appointed by the Chairman of the Board, to examine into 
the character, integrity and qualifications of the petitioner; that the 
said committee thereafter caused examination to be made of the rec¬ 


ords of the Treasury Department, of the Courts of the State of New 
York and other sources of information and as a result of its investi¬ 


gation, recommended to the Board that petitioner’s application be 
denied, and that a resolution was duly unanimously adopted by the 
Board denying such application; that the action of said committee 
and the action of the Board in accepting its recommendation were 
based upon the judgment and determination that the petitioner is 
lacking in integrity, is of bad character and reputation, is untrust¬ 
worthy, and is unworthy of the confidence necessary imposed by any 
judicial, quasi-judicial, or administrative body of the Government 
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in practitioners appearing before it to represent taxpayers or clients. 
Said committee and said Board, in taking such action, were governed 
by the following facts and sources of information which they believe 
to be true and credible, respectively: 

Petitioner came to the United States as a German subject in 1903. 
and was admitted to United States citizenship by naturalization in 
1910. During the year 1910, or 1911, petitioner was employed by 
the State Comptroller of the State of New York under Civil Service, 
as examiner of municipal accounts. During the time which said 
petitioner was so employed bv the New York State Comptroller s 
Office, he violated the duties of his position and the confidence im¬ 
posed in his integrity and character, and further violated and ig¬ 
nored the instructions given him respecting the making public of 
information which it was not by right or authority his privilege 
under the duties of his position to make public. For this conduct 
this petitioner was discharged from his employment. lie instituted 
mandamus proceedings in the Courts of New York to compel his 
reinstatement to his position from which he has been dis- 

17 charged, which proceedings were decided against him by all 
of the Courts of the State of New York. See People ex rel 

Goldsmith v. Travis, 107 App. Div. 475; 152 X. Y. Sup. 1058. 
(affirmed without opinion in 219 N. Y. 589). 

On March 14, 1921, petitioner filed with the Secretary of the 
Treasury of the United States an application for enrollment to be 
recognized as an accountant or agent to represent others before the 
Department of the Treasury, on which application charges were 
preferred against the petitioner by the Commissioner of Internal 
Revenue, pursuant to law (Act of July 7, 1884, c. 334, 23 Stats. 
236, 258, 259). This petitioner was granted a hearing before the 
Committee on Enrollment and Disbarment of the Department of 
the Treasury and a true and correct stenographic record was made 
of the testimony heard by said Committee in connection with peti¬ 
tioner’s application for enrollment to practice before the Depart¬ 
ment of the Treasury, upon which testimony so introduced before 
said Committee of Enrollment and Disbarment the application of 
this petitioner was rejected, upon the ground that the petitioner was 
not a person qualified to represent others before the Department of 
the Treasury. A true copy of material portions of the record relat¬ 
ing to petitioner’s conduct, character, ability, standing, and his 
qualifications to represent others before the Department of the 
Treasury is attached hereto and marked Exhibit A. and made a part 
hereof. 

The respondents have denied this petitioner no right, to which by 
law he is entitled, but have on the other hand exercised an inherent 
right in the respondents to determine the qualifications of those 
who may practice before said Board, and deny admission to those 
who they find to be not properly qualified. 

18 As to petitioner’s claim with respect to his standing and 
reputation in his profession, there is attached hereto and 

marked Exhibit B, and made a part hereof, a letter received by the 

2—4257 
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respondents from the Secretary and Treasurer of the American So¬ 
ciety of Certified Public Accountants at Washington, D. C., whoso 
office the petitioner gives in these proceedings as his Washington 
address. 

Respondents further allege that said United States Board of Tax 
Appeals cannot he impleaded in this proceeding for that said Board 
is an arm of branch of the Government of the United States and the 
United States has not consented to be sued herein; and that re¬ 
spondents are without authority to give such consent on behalf of 
the United States. Respondents are all of the members of said 
Board and are willing and desirous that the rights of petitioner, 
if any he has. be adjudicated, promptly, expeditiously and without 
unnecessary delay, and to that end consent that this cause may 
proceed against them as if they had been individually named as 
parties respondent. 

Wherefore, having fully answered, respondents pray that the 
rule to show cause issued herein be discharged and the petition dis¬ 
missed. 

CHARLES I). HAMEL. 

CHARLES P. SMITH. 

W. C. LANSDON. 

JOHN J. MARQUETTE. 

JAMES S. Y. IVINS. 

JULES G. KORNER, Jr. 

J. M. STERNIIAGEN. 

A. E. JAMES. 

S. L. TRUSSELL. 

C. M. TRAMMELL. 

A. E. GRAUPNER. 

B. IJ. LITTLETON. 

(Signed) PEYTON GORDON, 

United States Attorney in and for the District of Columbia. 

(Signed) VERNON E. WEST, 

Assistant United States Attorney in and 

for the District of Columbia. 


19 District of Columbia, ss: 

Charles D. Hamel, on his oath deposes and says, that he is a mem¬ 
ber of the United States Board of Tax Appeals; that he has read the 
foregoing and annexed answer and knows the contents thereof; and 
that to the best of his knowledge, information, and belief, all the 
facts set forth therein are true: 

CHAS. D. HAMEL. 

Subscribed and sworn to before me this twenty-fourth day of 
October, A. D. 1924. 

[seal.] 


J. V. CONNOLLY. 
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20 Sworn Testimony of Albert N. Graser Before the Committee 

on Enrollment and Disbarment of the Treasury Depart¬ 
ment. 

Mr. A. N. Graser, sworn as a witness, testified as follows: 

Mr. Graser: Mr. Albert N. Graser residing at Bergenfield, New 
Jersey. 

Mr. Dortch: About December 1919 and January 1920 bv whom 
were you employed? 

Mr. Graser: Leo F. Sturm, 8 West 30th Street. New York City. 

Mr. Dortch: Do you know Mr. Goldsmith? 

t/ 

Mr. Graser: I do. 

Mr. Dortch: When did you first meet him? 

Mr. Graser: Sometime in January 1920. 

Mr. Dortch: Will vou tell the Committee all the circumstances 
in connection with your meeting Mr. Goldsmith? 

Mr. Graser: I was accountant and office manager for Mr. Sturm 
and he asked me to make up his income tax.statement and I told him 
I could not in fairness to him and myself because 1 was employed on 
a salary and profit basis so he suggested that l call up Mr. Goldsmith 
of the Accurate Audit Company and have him come over and talk 
over the proposition with us. Mr. Goldsmith came over one Satur¬ 
day afternoon, I if recall correctly, and I took him back into my 
private office and Mr. Sturm came in with us. 1 showed him our 
trial balance and two sets of inventory sheets; one set was taken in 

%J r 

November 1919 and the other was taken January 2, 1920. Our 
November inventory was taken for the purpose of furnishing a finan¬ 
cial report for credit agencies and the November inventory was 
priced; the January inventory, however, was not priced because Mr. 
Sturm and I had talked over the thing and we were unable to agree 
upon certain figures for certain items. We called Mr. Goldsmith in 
and I brought it up to his particular attention, about an item of ap¬ 
proximately 600 leather coats some of which were damaged, had small 
holes and discolored while others were perfect coats. We asked him 
what we should put these in explaining that those other coats 

21 we had taken on an average of $20.00 a coat but neither Mr. 
Sturm nor I thought if fair to Mr. Sturm from a tax stand¬ 
point to put them in at that price because in the January inventory 
we had increased that amount to about $1,000.00 or $1,100.00, so 
Mr. Goldsmith said that really it was up to him because Mr. Sturm 
knew the value of the merchandise. Mr. Sturm’s idea of the value 
was not the same as mine. He wanted it lower and I wanted it 
higher so Mr. Goldsmith said that we could take them at any price we 
wanted to; we could take them as low as we wished to and we could 
job them out. I said well, I am sure that we could get at least $10.00 
or $15.00 a piece on the job proposition. T said to Mr. Goldsmith 
what will we do, however, if they investigate it. I think it was his 
suggestion of about $2.00 or $3.00 a coat. He said well there is a lot 
of concerns that have to be investigated and I doubt whether vou 
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would be investigated. If you were investigated it would be so long 
from this time that it would be impossible to find anything. Well, I 
then brought up to Mr. Goldsmith this salary and bonus proposition 
in which Mr. George Schroeder, our salesman, and myself were in¬ 
terested and asked whether Mr. Sturms would have to pay tax on the 
percentage of the protit given to us. He said no that he would not; 
that it came under the head of “Salary’’ and then he suggested that 
as we had made such a large amount of money that year that we in¬ 
flate Schroeder’s and my own bonus and in that way Mr. Sturm 
would not have to put so much down for taxes; that Mr. Schroeder 
and I should pay the additional tax which would be a great deal 
smaller than Mr. Sturm’s and then we could refund to Mr. Sturm 
the excess money which we drew less the tax which we paid on it. 
We then went into our stock room. Well, we had quite a large 
quantity of piece goods, silks, woolens, tweeds and garbardines and 
various kinds of goods asking him how we should take that 
22 inventory and he said forget half of it. He asked us how were 
we pricing it. I told him at market or cost whichever is 
lower. He said you have to price it at either one or the other. Well, 
if we don’t put down all our inventory it is very easy for anyone to 
check up on the goods we manufacture or the goods we sold and we 
would be in Dutch and he said that he could take care of that. He 
said the (rouble with a great many manufacturers is that thev arc 
too honest. After Mr. Goldsmith left Mr. Sturm and I talked the 


proposition over and 1 certainly was not willing that those goods 
should bo taken in at such a low value. At that rate my percentage 
of the profits would not be worth while and he said well, we could fix 
that up and told me to see Mr. Goldsmith and sec whether or not it 


would be possible to save any money in a real legitimate manner. He 
said frankly Graser. 1 am afraid to take these chances and I told him 


I was not willing for him to take these chances. 


I went over to Mr. 


Goldsmith three or four days later I think, and after waiting a little 
while in his office I want in and asked him if Mr. Sturm’s father 


worked there as a designer and that his father was going to give him 
additional compensation although there had been no actual bona fide 
contract. He said yes you can give that to his father and he would 
come under the same provisions as yourself. I went back to the office 
and explained that to Mr. Sturm and I told him that T thought it was 
better to get some other person to make out our income tax return 
so we called in Mr. Katz who occupied the first part of the loft we used 
and he suggested Kline. Ilintz and Fink. We tried to get Dr. Kline 
but we were not able to get him because he was in Washington at 
that time. AY e got Air. Fink who we understood worked with the 
Government on this proposition and I explained what we wanted 
done. He said have you had anybody else in here? I said why? 

He said there are certain ethics in accountancy here and he 
23 didn’t want to throw out anybody. I told him we had Mr. 

Goldsmith. He said “Are you going to hire him?” And I 
said no. I told him practically what I have said here. He said 
would you 1 e willing to make an affidavit to that effect and I said ves. 
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Mr. Fink made our income tax statement and Mr. Sturm and I were 
perfectly satisfied. Then sometime in May, I think, a representative 
of the Internal Revenue service came up and asked me if I recalled 
the conversation I had with Mr. Fink in reference to Mr. Goldsmith 
and he asked me if I would make out an affidavit. I made out the 
affidavit, signed it and had it sworn to before a notary public and 
that is all there is to it, except I told Mr. Sturm that when Mr. Gold¬ 
smith sent in a bill for $150.00 for advice that we didn’t use it because 
it was crooked and I didn’t see why we should pay it. I called up 
Mr. Goldsmith and told him that and he said he was going to get 
the money if he had to turn it over to an attorney. He did turn it 
over to an attorney but the bill has never been paid. 

Mr. Dortch: Is this the affidavit which you made out? 

Mr. Graser: Yes this is it. 

(Exhibit D submitted and marked for identification.) 


Mr. Goldsmith: Have you brought this bill for $150.00 for serv¬ 
ices rendered? 

Mr. Graser: As far as I know it is with Mr. Sturm. 

Mr. Goldsmith: Are von still connected with Mr. Sturm? 

* 

Mr. Graser: No. 

Mr. Goldsmith: Is Mr. Sturm here? 

Mr. Graser: 1 have not seen him. 

Mr. Goldsmith: Do vou know when that bill for sendees was ren- 


dered ? 

Mr. Graser: T cannot exactly sav, I believe it was sometime in 
March, I am not positive. 

Mr. Goldsmith: You were employed on a salary and profit basis? 

Mr. Glaser: Right. 

24 Mr. Goldsmith: There was a squabble on between you and 

Mr. Sturm as to whether these coats, which seem to be the 
bone of contention, were to be listed high or low. 

Mr. Graser: There was no squabble; just a discussion. I might 
explain it more. Mr. Schroeder, Mr. Sturm and myself had agreed 
to take the income tax statement as the basis for the profit on which 
our extra compensation was to be figured. 

Mr. Goldsmith: You stated in your direct examination that you 
knew that Mr. Kline worked for the Government? 

Mr. Graser: I said I understood that he did. 

Mr. Goldsmith: You stated that you questioned me whether it was 
proper for Mr. Sturm to give his father additional compensation with¬ 
out there being a contract for it? 

Mr. Graser: I did. 

Mr. Goldsmith: I have no further questions. Has the Committee 
any questions to ask the witness? 

Mr. Dortch: This extra compensation that was to be given to his 
father was for the taxable vear 1919? 

Mr. Graser: The idea of Mr. Sturm was- 

Mr. Goldsmith: I object to any idea of Mr. Sturm’s. 

Mr. Dortch: You are inquiring in regard to your tax return for 
the taxable year 1919? 
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Mr. Graser: Yes. 

Mr. Goldsmith: Mr. Graser, how did you happen to appear here 
today? 

Mr. Graser: I was subpoenaed, much against my wishes. 

Mr. Goldsmith: Have you the letter? 

Mr. Graser: I have a letter, su’ poenae and telegram. 

Mr. Goldsmith: T ask that these papers be marked for identifica¬ 
tion. 


(Exhibits #9 and #10 submitted and marked for identification.) 


Mr. Dortch: What effect docs that have upon the case? 

Mr. Goldsmith: I object to the subpoenas because it is signed by 
Frank K. Bowers, Collector of the Second District of New 
2o York and that Collector has no jurisdiction over any other 
district. That shows that they are going to any length to 
discredit me. 

Mr. Dortch: 1 called you up on the telephone three or four days 
ago and I asked you if vou would come down to this office. You 
stated that you would come if you could get permission from the 
officers. 

Mr. Graser: Yes. 


Mr. Dortch: You stated that you would have to get some authority 
to proceed. 

Mr. Graser: Your man came up on Tuesday and stated that he 
was up Monday to see me but we were closed on account of holiday. 
I told him it was necessary for him to see the president, Mr. Silver- 
berg. Mr. Bavliss went in to Mr. Silverberg and he said “How do I 
know you are from the Government.” So he said, “Well, T will 
subpcenae him.” I was subpoenaed and had to come. In the letter 
accompanying this subpcenae it is stated that it was requested by the 
president of the company. 



Affidavit of Albert X. Graser. 


Copy of Exhibit D. 

Albert N. Graser, residing at Bergenfield. New Jersey, being 
duly sworn, deposes and says: 

1 am employed as accountant and office manager by Leo. F. 
Sturm, whose place of business is at 8 West 30th Street, Borough of 
Manhattan, Citv of New York. 

On or about the latter part of January, 1920, pursuant to the in¬ 
structions of Mr. Sturm, I telephoned to H. Ely Goldsmith, of the 
Accurate Audit Company, and requested that he call on us in refer¬ 
ence to our income tax report for the year 1919. 

Mr. Goldsmith called at our office, and Mr. Goldsmith, Mr. Sturm 
and myself went into my private office. I explained to Mr. Gold¬ 
smith that I had called on him to find out what his price would 
be to make up our income tax report, and told him that we wanted 
to save all the money we legitimately could. I showed him our profit 
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and loss account, explained the amount of business we had done, and 
called his particular attention to our inventory, which was taken 
January 2nd, 1920. T explained to him that we had taken off an 
inventory and statement on or about November 22nd, 1919, for the 
benefit of the credit agencies, and at that time we had about six 
hundred leather coats on hand, which we had valued at $20.00 each; 
further—that on January 2nd, 1920, we had about a thousand leather 
coats on hand, quite a number of which had been returned to us by 
customers on account of having defects, being improperly matched 
and for other reasons,—that these coats were not, in my opinion, 
worth twenty dollars each. Further that if we took these coats in 
our inventory as being worth the same as on November 22nd (which 
was still in our Season) we would be paying more in taxes than we 
really should. Mr. Goldsmith asked me what I considered the coats 
to be reallv worth, but I referred him to Mr. Sturm, Mr. Sturm said 
he did not think the coats were worth more than ten dollars each, 
and maybe not that much. Mr. Goldsmith then said that the best 
way to do was to cut the number of coats in in half, and 
27 take them in at about two dollars each, that no one could 
say anything about it as Mr. Sturm was the best judge as to 
what the merchandise was worth. I asked him what explanation we 
could give if we sold the coats as a job and got ten or fifteen dollars 
each for them; he said it would be several vears before the Govern- 
ment. auditors could get around to investigate the 1919 reports, and 
by that time it would be impossible to trace anything of this sort. 

I then showed him the inventory of the piece goods and he asked 
me how this was taken; 1 told him we took every piece in the house 
and priced each at the cost or market value, which ever was lower. 
He told me we could not do that, we had to give it at cost or at market 
value, that we could not give some pieces at cost price and others at 
market value. He then remarked that the great trouble with manu¬ 
facturers was that they were too honest with the government. He 
further told us not to take in all our piece goods. Then Mr. Sturm 
and I took him into our stock room and showed him the piece goods, 
and he again said that it was foolish for us to take in all of them, 
that bv the time the Government auditors came around to invest!- 
gate, if they did come around at all, no one would be able to tell 
whether or not we had taken a true inventory. 

I also explained to him that George Schroeder and myself were 
working on a fixed salary per week plus a further compensation to 
be figured on the profits, and asked him whether or not this ad¬ 
ditional compensation could be deducted before computing the 
tax. He assured me it could, but he suggested that the books show 
Schroeder and myself as getting a larger additional amount than we 
were actually entitled to, as this would reduce the tax on the business 
and the amount Schroeder and I would have to pay in addition to 
our tax would be very small compared to what Mr. Sturm would 
have to pay on the same amount, and Mr. Sturm would save money 
by our taking into our income tax reports part of the profits of Mr. 
Sturm. 
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Mr. Sturm and Mr. Goldsmith then walked into the factory and 
inspected the coats on the racks, but I did not hear this part of the 
conversation, as I went into my own office. 

*28 The next day I called on Mr. Goldsmith at his office and 

told him I could not see my way clear to credit Mr. Schroeder 
and mvself with more money than we were really entitled to, that 
it was dishonest, and that when we took our money out of the busi¬ 
ness the checks would naturally have to he made payable to Mr. 
Schroeder and myself for our additional compensation, and we 
would have to give Mr. Sturm the balance, lie told me not to 
worry, that the checks could easily be made out to Mr. Schroeder 
and myself, we could draw the money, deduct the excess tax we 
paid for Mr. Sturm, and give him the balance, that when that time 
came, he could fix up everything. 

ALBERT N. GRASER. 


Dated at New York City, 12th day of May, 1920. 

Sworn to before me this 12 day of Mav, 1920. 

(Signed) DAVID R. HERSKOWITZ, 

Notary Public, #92. Bronx County. 

Certificate filed X. Y. County No. 621. 

Bronx Register No. 2197. 

N. Y. Register No. lo49. 


29 Sirorn Testimony of Captain K. B. Pretty man Before the 
Committee on Enrollment & Disbarment , Treasury De¬ 
partment. 


Captain E. B. Prettyman, sworn as a witness, testified as follows: 


Mr. Prettyman: Captain E. B. Prettyman, 444 Munsey Building. 
Mr. Dortch: Captain, at one time von were special attorney for 
the Internal Revenue at New York? 

Mr. Prettyman: Yes. 

Mr. Dortch: IIow long have you been out of the service? 

Mr. Prettyman: Since the first week in June 1920. 

Mr. Dortch: Do you know who succeeded you in New York? 

Mr. Prettyman: Mr. McCawley. 

Mr. Dortch: You have been in the room during the testimony. 
Did you hear Mr. Goldsmith testify that part of these charges were 
due to an insane desire on the part of certain officers to oust him 

from business and that one of these officers was you? 

_ */ 

Mr. Prettyman: Yes. 

Mr. Dortch: Was there any such desire on your part when you 

were connected with the Bureau of Internal Revenue? 

Mr. Prettyman: Of course not. 

Mr. Dortch: No such desire now? 

Mr. Prettyman: None at all. 

1 1 

Mr. Golsmith: Captain Prettyman, didn’t you directly or in¬ 
directly during the months of February, March and April, 1920, 
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call any alien you could get a hold of whom you knew had con¬ 
sulted me and questioned him under oath as to the fees paid me and 
the advice given and other similar statements and instructed the 
various aliens not to tell me you had examined them? 

Mr. Prettyman: A certain part is correct and a certain part is 
not. 

30 Mr. Goldsmith: Please state which is correct. 

Mr. Prettyman: It perhaps is necessary for the Committee 
to get a background to the situation in New York in order to ex¬ 
plain the activities of Mr. Goldsmith and to the inquiries which 
were made by the Bureau from time to time. The Passport Control 
Act required that aliens leaving the country must satisfy their in¬ 
come tax obligations before leaving. The Regulations of the Treas¬ 
ury Department outline the tax status, of course, of these aliens. 
During the early part of 1920 there was a great flood of aliens leav¬ 
ing this country. They came to New York by the hundreds and 
thousands a day and it was necessary for each of those aliens, under 
the Passport Control Act, to present at the dock what we called an 
income tax clearance stating lie had satisfied his income tax obliga¬ 
tions. A great many of these aliens had never made any income 
tax returns for 1917, 1918 or 1919 or up to the date they were 
leaving in 1920. Each one had to be examined. The Regulations 
of the Treasury Department specified their tax status and one of 
the most difficult of these rules was that the status of the alien on 
the last day of the taxable period determined his status for the 
period. Under the Regulations if the alien was a nonresident on 
the last day of 1919 he was a nonresident for the tax purposes for 
the year 1919. That Regulation of the Treasury Department created 
a very difficult task to administer. The aliens going through were 
speaking every language, of every race on the globe and they all 
had to be examined. The Department put in a system of examin¬ 
ing these aliens individually. They went in these long lines in the 
door and each one was examined as to how much income was made, 
etc. In addition to that my office had instructions to cooperate in 
every possible way with the solution of the differences that arose 
from the legal point of view. The situation was a very dif- 

31 ficult one. Because of the sums of money involved we had 
every sort of form of practice before these examiners and 

these aliens. We had a whole range of practice, leading attorneys 
down to men who forged clearance certificates. These men we 
tried. Practice before these various officers ranged all the way up 
and down. We had the cooperation of most of the Consuls in New 
York in solving these difficulties. The various Consuls cooperated 
with us to get the information as to what the tax liability of these 
departing aliens was. The legality of some of the Treasury Depart¬ 
ment’s Regulations was questioned by some of the Consular offices 
and was taken up by the Department. There was a regulation of 
the State Department over the signature of the Secretary but we had 
nothing to do with that. Mr. Goldsmith had a very large practice 
before these examiners and before any officer. He attached the 
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legality of the Regulations; he attempted to attack it in the District 
Court of New York and he attempted to obtain a writ of habeas 
corpus to compel the issuance of the tax clearance without the ex¬ 
amination of the alien or that an examination be conducted in ac¬ 
cordance with his idea of what the law should be. He lost that case. 
He tried a second time and brought a second action for an injunc¬ 
tion against the revenue agents to forbid them from preventing aliens 
leaving the country without tax clearances. He lost that case also. 
He then came to Washington and brought a suit here in the Su¬ 
preme Court of the District for an injunction against the Commis¬ 
sioner of Internal Revenue. Mr. Goldsmith lost that case also. From 
that situation a series of cases arose in which Mr. Goldsmith was coun¬ 
sel or accountant and in which false facts were shown on the face of 
the papers which the aliens presented. The agents were carefully 
looking out for all sorts of facts, of course. I remember a few 

32 high lights. I do not recall a great many of these cases. 1 
recall only the ones that stand out as direct cases. Wich- 

mann appeared at the Bureau with a passport dated in 1920 and a 
State Department permit, a little postal card affair, dated in 1919 but 
we knew that the postal card had to postdate the passport and we in¬ 
quired into the case. Wichmann told us that he had secured the 
passport in 1919 and had secured his State Department permit on 
that passport; that he had gone to Mr. Goldsmith and Mr. Goldsmith 
had taken the passport from him and I forget whether he went or 
Mr. Goldsmith went, and made application for another passport in 
1920 and in due course of time he received the second passport. 
When he arrived at the Bureau he had an affidavit that he had made 
up his mind to leave the country in 1920. The point in the case was 
that under the Regulations of the Department the time when the 
man made up his mind to leave the country was the determining 
factor and if he concluded his business and secured his passport to 
start out of the country in 1919, he became a nonresident alien in 
1919 which made a great deal of difference in his tax liability, 
whether the passport was dated in 1919 or 1920. As presented to 
the Bureau, except for the discrepancy in the dates of the cards, 
he would receive a clearance. Similar cases to that occurred in 
which the affidavit which the alien brought in differed from the 
actual facts of the case after we got into what the actual facts were. 
This affidavit was drawn up by Mr. Goldsmith. Mr. Goldsmith 
was in my office a great many times with groups of aliens. Mr. 
Goldsmith, during the latter part of the time T was in New York, 
had a form affidavit with a few blanks to be filled in. This affidavit 
stated that the alien had started to leave the country in 1920 which 
made it appear that the alien was a resident up to the end of 1919. 
We went into a number of cases and those reports are now 

33 in the files of the Commissioner of Internal Revenue. It 
was not the desire on the part of anybody to put him out of 

business. There was a careful watch over all people practicing be¬ 
fore that section. There had to be a careful examination of those 
men passing through as to who represented them. We had a num- 



H. E. GOLDSMITH VS. U. S. BOARD OF TAX APPEALS. 


19 


ber of cases where the aliens had been utterly cheated by those men 
in practice, and because we called Mr. Goldsmith so many times, 
he has that idea that we were trying to put him out of business. We 
did question a good many clients as to what amount they paid Mr. 
Goldsmith and as to what advice he gave them. There was no 
reason why aliens should be charged exorbitant fees for services 
rendered. 

Mr. Goldsmith: Mr. Prettyman, as 1 understand it you are an 
attorney at law? 

Mr. Prettyman: Yes. 

Mr. Goldsmith: You spoke in the beginning of your answer to 
question of regulations established by the Bureau of Internal Reve¬ 
nue. Can you specifically state to the Committee the regulations by 
number and name that you refer to? 

Mr. Prettyman: I spoke of the Passport Control Act which is an 
Act of Congress and the Regulations of the State Department. The 
general Law is in Regulations 45 of the Bureau of Internal Revenue, 
Treasury Department Regulations. These were the general rules I 
referred to. Of course there are, in the Bureau of Internal Revenue, 
certain Bureau instructions and rules which are largely administra¬ 
tive in their character. 

Mr. Goldsmith: Did you, when you spoke of the regulations 
established for the treatment of aliens, refer to Regulations 45 or 
did you refer to certain other office regulations, which is known as 


Income Tax Mimeograph 2945? 

34 Mr. Prettyman: I refer to Regulations 45. The law in 

question is in Regulations 45: the administrative provisions 
are combined in that mimeograph. 


Mr. Goldsmith: Can you point out any provisions in Regulations 
45 in which the alien is taxed as a nonresident alien from the time 


he made his intention to depart from this eountrv? 


Mr. Prettvman: I think I can. 


Mr. Goldsmith: Do you remember that I called to your attention 
that the regulations as administered were not in compliance with 
the law? 


Mr. Prettyman: I remember that you made that point. 

Mr. Goldsmith: And what did you think about it? 

Mr. Prettyman: I don’t remember what I thought about it. 

Mr. Goldsmith: Did you make a report to Washington? 

Mr. Prettyman: I don’t say that I did. Your obiection to that 
regulation was discussed in the Solicitor’s Office. Your obiection 
was not necessarily discussed but the English Consulate, the Italian 
Consulate and others, I presume, presented the question as to whether 
the Treasury Department Regulations were in accordance with the 
general law. You were not the only one making that point. 

Mr. Goldsmith: What was your opinion as a lawyer to those ob¬ 
jections? Do vou know that these regulations were revised during 
1921? 

Mr. Prettyman: I do not. 

Mr. Goldsmith: You testified here that I came in with groups of 
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aliens. Do you remember a group that was represented by me—the 
American Red Cross? 

Mr. Prettyman: I think I do. It was a group in which the lady 
was from tlie Red Cross. If you remember correctly you required 
each one of those four to assign their claim to you because you paid 
their tax. 

Mr. Goldsmith: Do you remember for what year you taxed them as 
nonresident aliens? 

35 Mr. Prettyman: I remember that you paid their taxes. 

Mr. Goldsmith: Do you perhaps remember that you held 

in those four cases that these people were resident aliens from 1911 
to 1917? 

Mr. Prettyman: I do not recall that. 

Mr. Goldsmith: You stated to the Committee that I had brought 
certain court proceedings into force. The first proceeding, as 1 
recall, was the case of Rachow against Porter, a revenue agent, who 
later issued on a certain state of facts a clearance for these people. 
Do you remember where these people lived? 

Mr. Prettvman: Tliev lived in New York, 1 remember that. 

Mr. Goldsmith: Do you remember whether it was the Borough of 
Manhattan or the Bronx? 

Mr. Prettvman: The Bronx. 

Mr. Goldsmith: I lost that case, do you recall on what ground? 
Mr. Prettyman: On the ground that it was not properly brought 
up. 

Mr. Goldsmith : That the court had no jurisdiction. Do you re¬ 
call that while this case was pending you subpoenaed Mr. and Mrs. 
Rachow to appear before you and give testimony? 

Mr. Prettvman: I did. 

Mr. Goldsmith: Whose subpoena did you use? 

Mr. Prettyman: I don’t recall. I do recall that the Collector filed 
notice on Rachow as to the amount of tax. The Deputy Collector 
from Albany went to collect that tax and what subperna it was or 
whether it was a subpoena or not. I don’t remember. 

Mr. Goldsmith: The next case I lost was the case of B. Domnauer 
against Porter and in that ease I asked for an injunction for inter¬ 
fering with the alien, and I lost that case for what reason? 

36 Mr. Prettyman: On the ground that the State Depart¬ 
ment Passport Control Aet required that the aliens satisfy 

their income tax obligations before they left the country. That 
being the law, the suit by you for an injunction was in fact a suit to 
restrain the collection of a tax which could not stand in court. The 
same ground that you lost the case in Washington. 

Mr. Goldsmith: Are you sure that I did lose the case because the 
court had no jurisdiction to restrain the revenue agent for anything? 
Mr. Prettyman: That was all the ground. 

Mr. Goldsmith: Do you remember or were you in the service when 
an action was brought in the United States District Court in the 
Southern District of New York in behalf of Domnauer to recover a 
tax paid? 

Mr. Prettyman: That was after I left the service. 
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Mr. Goldsmith: In regard to the Wichmann case, did you ever 
see the original passport Wichmann obtained in 1919? 

Mr. Prettyman: That passport was returned to Washington and 
was in the possession of the Swiss Embassy. The Bureau requested 
that passport and we were informed that the passport was there and 
the second passport should not have been issued as the original pass¬ 
port was still good, but through some diplomatic reason they didn't 
turn the passport over to us. 

Mr. Goldsmith: Do you know whether Mr. Wichmann, before 
turning in this passport, had an erasure and that may have been the 
reason for asking for a second passport ? 

Mr. Prettyman: I don’t know. 

Mr. Goldsmith: Do you recall the case of Gunber which came up 
just about the time you left the service in June 1921? In the case 
where I presented you with a letter telling me that the man was not 
subject to tax. 

37 Mr. Prettyman: I remember you raised that point but 1 

do not remember my answer. 

Mr. Goldsmith: Do you know, however, that Treasury Decision 
2970 provides Syrians to be treated the same as resident aliens ex¬ 
cept for taxes. You stated that you do not recall that I brought a 
letter from the Department showing that the man could not be taxed 
on that statement. 

Mr. Prettyman: You did that a number of times. I cannot say 
as to that letter. 

Mr. Goldsmith: I submitted certain facts to the Department at 
Washington and asked for a ruling. 

Mr. Prettvman: We investigated those facts which were found noi 

v o 

to be the facts. 

Mr. O’Reilly: Mr. Goldsmith should lile his brief two weeks after 
the time he is furnished with a copy of this hearing. 

Mr. Angell: I would like to ask a few questions from the stand¬ 
point of all concerned. You have, Mr. Goldsmith, spoken of the 
Accurate Audit Company, a corporation. Is there such a corpora¬ 
tion? 

Mr. Goldsmith: Yes. 


Mr. Angell: Are you familiar with its affairs? 

Mr. Goldsmith: I am. 

Mr. Angell: When was it incorporated? 

Mr. Goldsmith: In 1910 or 1911 under the name of Alman Se¬ 
curity and Realty Company. 

Mr. Angell: Was its name subsequently changed to the Accurate 
Audit Company by proper legal proceedings? 

Mr. Goldsmith: Its name was subsequently changed to the Ac¬ 
curate Audit Company through proper legal proceedings. It was a 
New York corporation. 

38 Mr. Angell: Approximately the date of change of name. 
Mr. Goldsmith: I think in 1917. 

Mr. Angell: Had you been connected with the corporation prior 
to the change of name? 
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Mr. Goldsmith: 1 owned the corporation, all the stock issued, 
$500.00, and that was due for some kind of service and subsequently 
transferred to me. 

Mr. Angell: Was the capital stock $500.00? 

Mr. Goldsmith: No, $250,000.00. 

Mr. Angell: Do you mean there was no capital stock other than 
the $500.00 paid in? Has any more stock been issued? 

Mr. Goldsmith: Yes. 

Mr. Angell: Do you still hold this stock? lias the corporation 
any expense? Does it make a report? Has it a Board of Directors? 

Mr. Goldsmith: Not that I know of. 

Mr. Angell: Is there anyone in a better position than yourself to 
know? 

Mr. Goldsmith: 1 am the best one. We have no Board of Di¬ 
rectors. 

Mr. Angell: Has it any officials? 

Mr. Goldsmith: It has officials. 

Mr. Angell: Who are the officials? 

Mr. Goldsmith: I am the president, Mr. Jacobson is the vice- 
president, Mr. Resnick, treasurer and Mr. Weintraub, secretary. 

Mr. Angell: How do you account for the fact that there is no 
Board of Directors? 

Mr. Goldsmith: It is only a paper corporation and 1 assign of¬ 
ficers as I please for the purpose of advertising and using it on a 
letterhead and protecting myself. 

Mr. Angell: Do those employees know that they are officials of 
the corporation? 

Mr. Goldsmith: They do. 

39 Mr. Angell: Do you hold any meetings? 

Mr. Goldsmith: I do not. 

Mr. Angell: Aside from that corporation, do 1 understand you to 
say that you use the trade name of the Accurate Audit Company? 

Mr. Goldsmith: Yes. 

Mr. Angell: Have you complied with the law and filed certificate 
showing that is the trade name? 

Mr. Goldsmith: I have . 

Mr. Angell: In what state and county is that certificate filed? 

Mr. Goldsmith: In New York County. 

Mr. Angell: When was that filed? 

Mr. Goldsmith: Sometime in 1916. 

Mr. Angell: Does it state that the Accurate Audit Company is the 
trade name under which H. Ely Goldsmith does business? 

Mr. Goldsmith: It does. 

Mr. Angell: What do you have on the door of your office at the 
present time? 

Mr. Goldsmith: By the way of name, Accurate Audit Company, 
H. Ely Goldsmith, Certified Public Accountant, Barnett Resnick, 
Attorney. 

Mr. Angell: Do the doors indicate that Goldsmith and Resnick are 
officers of the corporation ? 

Mr. Goldsmith: I do not think they do. 
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Mr. Angell: In the course of correspondence you use the names 
of these gentlemen as officers of the corporation, do you not? 

Mr. Goldsmith: I do. 

Mr. Angell: Are you not in the habit of corresponding on letter¬ 
head which appears the name of the Accurate Audit Company in 
which you are president, Jacobson vice-president, Resnick treasurer, 
and Weintraub secretary? 

40 Mr. Goldsmith: I am. 

Mr. Angell: As a matter of fact you filed your application 
on the letterhead of the Accurate Audit Company. 

Mr. Goldsmith: I did. 

Mr. Angell: Isn’t that intended to make those gentlemen officials. 

Mr. Goldsmith: It is intended as a letterhead of the coiporation 
which I control. 

Mr. Angell: How do you mean that it is a dead corporation, if this 
stationery and office correspondence goes out from that office? In 
what sense do you mean it? 

Mr. Goldsmith: This is a corporation which doesn't do any busi¬ 
ness, hasn’t done any business and never will do any business. I 
sign contracts in my own name. 

Mr. Angell: You signed your application? 

Mr. Goldsmith: Yes. 

Mr. Angell: When you signed “President, Accurate Audit Com¬ 
pany” were you president of this corporation? You meant president 
of this corporation? 

Mr. Goldsmith: I did. 

Mr. Angell: What is the business which is transacted by you or by 
this coiporation, what sort of business? 

Mr. Goldsmith: The corporation transacts no business and I con¬ 
duct the general business of accountancy. 

Mr. Angell: I understood you during your testimony from time 
to time to state that legal advice was given. 

Mr. Goldsmith: I did not. 

Mr. Angell: What did you mean when you spoke of the advice 
given as to the law—advice as to the tax liability? In giving that 
advice you have advised clients what the law was? 

41 Mr. Goldsmith: I undoubtedly have. 

Mr. Angell: Consistently in the course of business you are 
advising clients as to what the law is? 

Mr. Goldsmith: I do. 

Mr. Angell: Have you ever been admitted to the bar of the 
State of New York? 

Mr. Goldsmith: I have not. 

Mr. Angell: When were you naturalized? 

Mr. Goldsmith: In 1910. 

Mr. Angell: In New York county? 

Mr. Goldsmith: In the Supreme Court of New York county, 
County Clerk’s Office, New York City. 

Mr. Angell: You spent a couple of years of your early life in a 
lawyer’s office? 

Mr. Goldsmith: Yes. 
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Mr. Angell: And became somewhat familiar with the laws of New 
York? 

Mr. Goldsmith: Yes. 

Mr. Angell: Arc you familiar with the fact that a person cannot 
practice law unless he is a member of the bar? 

Mr. Goldsmith: 1 am. 

Mr. Angell: Don't you think in giving legal advice on the matters 
of tax legislation to clients, that possibly you may have violated the 
status of New York in regard to persons practicing law without being 
admitted to the bar? 

Mr. Goldsmith: I do not. 

Mr. Angell: Would you care to amplify that answer? 

Mr. Goldsmith: The law of New York prohibits only the holding 
of oneself out as being an attorney or counsellor-at-law. It does not 
prevent a layman from appearing as a counsellor or attorney in a 
justice court and still does not prevent an accountant from presenting 
his view on tax legislation or tax rulings. 

42 Mr. Angell: T do not wish to go into the legal argument but 
don’t you think, upon reflection, that permission to practice 

law in Justice Court does not apply to cities of the first or second 
class? 

Mr. Goldsmith: The law is not quite as you stated. 

Mr. Angell: Are you now aware that no one in the city of New 
York can appear in court except a person admitted to the bar? 

Mr. Goldsmith: I am aware of that. 

Mr. Angell: You don’t consider giving legal advice as practicing 
law? 

Mr. Goldsmith: I do not. 

Mr. Angell: Under the New York Statutes of course you are also 
aware of the other statute preventing corporations employing lawyers 
or giving advice aside from actual practice in the courts? 

Mr. Goldsmith: I am. 

Mr. Angell: Did you have that statute in mind when calling this 
corporation a dead corporation? 

Mr. Goldsmith: I did not. 

Mr. A ngell: Does this corporation have a bank account? 

Mr. Goldsmith: It does not. 

Mr. Angell: Your funds are kept in your own name? 

Mr. Goldsmith: Yes. 

Mr. Angell: I’d like to ask you a question of ethical practice as an 
accountant. Assume that an English firm had an American corpora¬ 
tion in New York City as its sales or purchasing representative, either 
one. Assume that one of the members of the English firm in this 
country represented the English firm and incidentally was the con¬ 
trolling factor in the New York corporation or the American corpora¬ 
tion engaged in the sales or purchase end of the business. Assume 
that in a certain year the New York corporation kept through the 
employees of its corporation a series of books of account from sales 
book up to general ledger. Assume that there was included 

43 in the books of account not only the affairs of the sales cor¬ 
poration but the affairs of the English firm and of the Amer- 
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ican partner, who is over here. But assume that in the office of that 
corporation, these books are known as the books of that corporation. 
Suppose this condition had existed for one-half year and that someone 
in charge of these books entered the sales and purchase figures in 
that book and then assume you were called in as an expert to advise 
as to these books and upon examination you came to the conclusion 
that these books, though they purported to he the hooks of the 
corporation, were questionably the books of the corporation, but that 
they might be regarded as representing the firm or individual and 
suppose then in pursuance of your advice and direction a new set 
of books was prepared by you, it being in your judgment that the 
old books were improper. Further assume the old books were re¬ 
moved and the new ones installed bv you. Representatives of the In¬ 
ternal Revenue Bureau came to the office of the New York corporation 
and investigated these books. Assume that after they had investi¬ 
gated those hooks they came to the conclusion that there had been 
other books that preceded the ones you had prepared. Under those 
circumstances, Mr. Goldsmith, as an accountant and as a practitioner 
before the Treasury Department, would you feel justified if you were 
asked for the old books of the corporation to answer that there weren’t 
any old books and that the present hooks were the only ones ever in¬ 
stalled. 

Mr. Goldsmith: I would if tliev were the only books that were 
ever installed. I would produce the books of the corporation. 

Mr. Angell: The point I question is this: Assume that you had 
produced the books of the corporation and that you were asked if 
they were the only books, would you feel justified then in stating to 
the agents that they were the first books and there weren’t any 
others? 

44 Mr. Goldsmith: I think I would. 

Mr. Angell: Don’t you think it would he your duty to state 
that you had a prior set of books? 

Mr. Goldsmith: I don’t think it is. 1 would not give them any 
explanations except submitting to them the records of the corpora¬ 
tion’s affairs. 

Mr. Angell: I understand you correctly to say that you do business 
under the trade name as a corporation and that you do use your em¬ 
ployees as officers of that corporation? 

Mr. Goldsmith: Yes, for advertising purposes. 


4—4257 
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45 Copy of Letterhead and Contents. 

Income Tax Refunds, New York City. 

Office of H. Ely Goldsmith, C. P. A., President Accurate Audit Co., 

1205 Broadway, New York 

Phone Pennsylvania 0887. 

Amer. Optical Co., May 23, 1922. 

Southbridge. Mass. 

Dear Sirs: 

The method of computing excess profits taxes for 1917 as pre¬ 
scribed in the Treasury Department Regulations is being brought 
up for review in the Supreme Court of the United States. The case 
will be argued in October. 

Upon the decision depends the theoretical right of numerous 
taxpayers to refunds or credits, but it will be handed down too late 
to permit the filing of claims therefor, as Revised Statutes Section 
3228 provides that such claims must be filed not later than June 
15th, 1922. 

A review of vour 1917 income tax return is therefore essential 
at this time. 

I will be pleased to examine your 1917 returns, together with cor¬ 
respondence and other papers in connection therewith, without 
charge. Should I find that your case may come within the decision 
of the Court. I will so advise you. 

If there are grounds for a claim, you will be advised of the charges 
for preparing and presenting claim. 

Now is the time to take advantage of this matter. It may mean 
dollars to you! 

Tn any event, to communicate with me will cost von nothing. 
Respectfully yours, 

(Signed) H. ELY GOLDSMITH, 

Certified Public Accountant , State of New York. 

46 Copy of Letterhead and Contents. 

Income Tax Refunds, New York City. 

Office of H. Ely Goldsmith, C. P. A., President Accurate Audit Co., 

1265 Broadway, New York. 

Agar Mfg. Co., May 22, 1922. 

167 41st St., Brooklyn, N. Y. 

Dear Sirs: 

The Method of computing excess profits taxes for 1917 as pre¬ 
scribed in the Treasury Department Regulations is beings brought 
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up for review in the Supreme Court of the United States. The case 
will be argued in October. 

Upon the decision depends the theoretical right of numerous tax¬ 
payers to refunds or credits, but it will be handed down too late to 
permit the filing of claims therefor, as Revised Statutes Section 3228 
provides that such claims must be tiled not later than June loth, 
1922. 

A review of your 1917 income tax return is therefore essential at 
this time. 

I will be pleased to examine your 1917 returns, together with cor¬ 
respondence and other papers in connection therewith, without 
charge. Should I find that your case mav come within the decision 
of the Court. I will so advise you. 

If there are grounds for a claim, you will be advised of the charges 
for preparing and presenting claim. 

Now is the time to take advantage of this matter. It may mean 
dollars to you! 

In any event, to communicate with me will cost vou nothing. 

Respect fill lv yours. 

(Signed) ‘ ' H. ELY GOLDSMITH, 

Certified Public Accountant, State of New York. 

Same letter mailed on May 23, but name and address of party 
to whom mailed has been cut out. 


47 Yopy Letterhead and Contents. 

Income Tax Refunds. New York Citv. 

Fidelitv, Aeoa. Accuracv. 

Office of 11. Ely Goldsmith, C. P. A., President Accurate Audit Co., 

1265 Broadwav, New York. 

t 7 

Phone Pennsylvania 6887. 


Antimony <fc Compounds Co. of Amer.. 
New Brunswick, N. J. 

Dear Sirs: 


May 24. 1922. 


The method of computing excess profits taxes for 1917 as pre¬ 
scribed in the Treasury Department Regulations is being brought 
up for review in the Supreme Court of the United States. The case 
will be argued in October. 

Upon the decision depends the theoretical right’ of numerous tax- 
pay ers to refunds or credits, but it will be handed down too late to 
permit the filing of claims therefor, as Revised Statutes Section 3228 
provides that such claims must be filed not later than June 15th, 
1922. 
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A review of your 1917 income tax return is therefore essential at 
this time. 

I will be pleased to examine your 1917 returns, together with 
correspondence and other papers in connection therewith, without 
charge. Should I find that your case may come within the deci¬ 
sion of the Court, I will so advise you. 

If there are grounds for a claim, you will be advised of the charges 
for preparing and presenting claim. 

Now is the time to take advantage of this matter. It may mean 

dollars to vou! 

«/ 

In any event, to communicate with me will cost you nothing. 
Respectfully vours, 

(Signed) 1 H. ELY GOLDSMITH, 

Certified Public Accountant, State of New York. 


48 Superscription upon Envelope. 

Income Tax Refunds, Suite 709. 1265 Broadway, New York, 
Official Business. 

Return after five days. 

(Postmarked.) 


49 Advertisement Carried in the New York Times , December 

11, 1922. 

Minimize Your Income Taxes. 


If your income regularly exceeds $60,000— 

I will submit a financial plan which through legitimate exemptions 
(‘fleets savings in income taxes of from $2,500 to $25,000 annually. 

Details will be furnished to principals only, without obligation 
other than that I shall be employed if my suggestions are adopted. 
Make telephone appointment, if desired after business hours. 
Immediate action will effect this saving for the current tax year. 

H. ELY GOLDSMITH, 

C. P. A. 


Certified Public Accountant, Tax Expert. 105 West Fortieth Street, 
Tel. Pennsvlvania 6887. 
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50 Before the Committee on Enrollment and Disbarment of 

Agents and Attorneys, Treasury Department of the United 
States. 

4 

In the Matter of tho Application of H. Ely Goldsmith for Enroll¬ 
ment to Practice as an Agent Before the Treasury Department. 

Brief on Behalf of the Commissioner of Internal Revenue. 

51 Before the Committee on Enrollment and Disbarment of 

Agents and Attorneys, Treasury Department of the United 
States. 

In the Matter of the Application of H. Ely Goldsmith for Enroll¬ 
ment to Practice as an Agent Before the Treasury Department. 

Brief on Behalf of the Commissioner of Internal Revenue. 

Statement of Case. 

II. Ely Goldsmith, 1265 Broadway, New York, N. Y., having filed 
his application to practice as an agent before the Treasury Depart¬ 
ment, the Commissioner of Internal Revenue, acting upon the belief 
that the said H. Ely Goldsmith was not a person of such good char¬ 
acter and repute as would entitle him to be enrolled, filed his written 
objections to the said enrollment. 

A hearing was granted the applicant before the Committee on Oc¬ 
tober 5th, 1921, at which time he had the opportunity of presenting 
testimony in his behalf, and at which time evidence was taken in 
support of the objections filed by the Commissioner. The objections 
of the Commissioner are four in number and in order that the Com¬ 
mittee may consider the same in connection with the evidence sup¬ 
porting each, they are hereinafter separately quoted. No attempt in 
this brief will be made to argue any legal questions as it is assumed 
the only question to be decided by the Committee is one of fact, and 
that is: “Has the applicant, II. Ely Goldsmith, shown himself to be of 
such good character and repute as to be entitled to practice as an agent 
and accountant before the Treasury Department?” 

52 Charges and Abstract of Testimony. 

1. “That in or about the month of January 1920, said H. Ely 
Goldsmith was called into consultation by Leo F. Sturm, doing busi¬ 
ness at 8 West 30th Street, Borough of Manhattan, City of New 
York, regarding the tax returns of said Leo F. Sturm for the year 
1919. That said H. Ely Goldsmith then and there counselled and 
advised said Sturm to return false and fraudulent inventories of mer¬ 
chandise on hand and of the value thereof in his income tax re¬ 
turns; and further counselled and advised said Sturm to have his 
books show larger amounts paid for salaries and compensation of 
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employees than was actually intended to be paid therefor; all for the 
purpose of defeating and evading the income and excess profits taxes 
justlv due from said Leo F. Sturm to the United States for the year 
1919.” 

In support of this charge the Commissioner introduced the wit¬ 
ness Albert N. Graser, whose testimony is found on pages 21-25 of the 
record. 

Mr. Graser testified that during December 1919 and January 1920 
he was in the employ of Leo F. Sturm, 8 West 30th Street, New York 
City. That he hist saw Mr. Goldsmith in January 1920 when the 
question of making up the income tax returns of Mr. Sturm for the 
taxable year 1919 arose. That he was in the employ of Mr. Sturm 
on a commission basis based upon the net profits of the business and 
that it had been agreed between him and Mr. Sturm that the net 
income as shown for tax purposes would be the basis of settlement 
between them. That at Mr. Sturm’s suggestion he called in Mr. 
Goldsmith who came over and talked with him and Mr. Sturm in 
connection with their tax returns for the year 1919. That he brought 
to Mr. Goldsmith’s particular attention an item of approximately six 
hundred leather coats, some of which were damaged, and asked Mr. 
Goldsmith what value they should put the coats in the inventory, 
that some of the coats had been taken on an average of $20 a coat. 
Mr. Goldsmith said that it was up to him (Sturm) because he knew 
the value of the merchandise. That Mr. Goldsmith said he thought 
we (Sturm and Graser) could take them at any price we wanted 
to, as low as we wished and that if the Government investigated the 
inventorv that there were lots of other concerns that had to be in- 
vestigated and that it would be so long that it would be impossible 
to find anything. 

53 Mr. Graser then testified that the question of bonuses and 

salary was brought up and that Goldsmith suggested that the 

salary of one Schroeder and the witness be inflated so that Mr. Sturm 
«/ 

would not have to pay so much in taxes and that Schroeder and 
the witness should pay the additional tax and then refund to Mr. 
Sturm the excess which was drawn less the tax paid on it. The wit¬ 
ness then testified that tliev took Goldsmith into the stock room and 
asked him how they should inventory various goods there and that 
Goldsmith told him to forget half of it. That Goldsmith said that 
the trouble with a great many manufacturers was that they were too 
honest. After Mr. Goldsmith left, the witness and his employer 
talked the proposition over and his employer instructed the witness 
to see Goldsmith again and find out whether or not it would be pos¬ 
sible to save anv monev in a real legitimate manner, that he was not 
willing to take the chances that Goldsmith advised him to. That 
three or four days later the witness went over to Goldsmith’s office 
and asked him about Mr. Sturm’s father who worked as a designer, 
whether or not it would be possible to give the father additional com¬ 
pensation for his services rendered during the past year although 
there had been no contract. That Goldsmith told the witness to give 
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such additional compensation to Sturm’s father and that he would 
come under the same provisions as the witness. The witness there¬ 
upon testified that he went back to Mr. Sturm and told him that he 
thought it would be better to get some other person to make out the 
income tax returns and that the firm of Klein, Ilintz & Fink had 
been mentioned to him. That they called Mr. Fink in and Mr. Fink 
asked him whether they were going to hire Goldsmith and the wit¬ 
ness said no and told Fink what had transpired. Fink thereupon 
asked the witness would he make an affidavit to that effect and the 
witness said yes. That some time later in May a representative of 
the Bureau of Internal Revenue obtained an affidavit as to the facts. 
This affidavit is attached to the record and is marked Exhibit D, and 
is substantially the same as the testimony of the witness. In the 
meantime, however, Mr. Goldsmith had sent in a bill for $150 for 

his services to Mr. Sturm which Mr. Sturm refused to pay. 

54 Mr. Goldsmith’s testimonv in connection with this transac- 

*/ 

tion is found on page 4 of the record. In substance it is that 
the reason the affidavit was made by Graser was that he had pre¬ 
sented Sturm with a bill of $150 and that Sturm did not want to 
pay the hill and, therefore, caused the affidavit to be made. In sup¬ 
port of this he placed in the record Exhibits 3 and 0. 

2. “That on or about the 10th day of May, 1920, one Joseph Mark¬ 
owitz, residing at 1484 Fifth Avenue, Borough of Manhattan, New 
York City, employed said H. Ely Goldsmith to obtain an income tax 
clearance permitting said Markowitz to depart for Europe. That 
under the Regulations adopted by tbe Bureau of Internal Revenue 
it was necessary for aliens to obtain an income tax clearance before 
departure from this country; that to avoid the payment of income 
taxes by said Markowitz said Goldsmith counselled and advised said 
Markowitz to state to an employee of the Bureau of Internal Rev¬ 
enue charged with the issuance of said clearances, that he had made 
$30.00 or $35.00 per week, all of which said Goldsmith then and 
there knew to be false; and further advised said Markowitz to go to 
the Custom House and state that he, Markowitz, had given $10 for a 
clearance and to spread the news and make a scandal, meaning to 
charge thereby that an employee of the Bureau of Internal Revenue 
had accepted said sum as a bribe for issuing said clearance, all of 
which said Goldsmith knew to be false. That said Goldsmith at 
that time knew that the business of said Markowitz was being inves¬ 
tigated by Revenue Agents and said Goldsmith so counselled and ad¬ 
vised said Markowitz as aforesaid, to avoid the regulations relating 
to the departure of aliens and to evade the payment of taxes due from 
said Markowitz to the United States.” 

In support of this specification there was introduced on behalf of 
the Commissioner the witness Joseph Markowitz, whose testimony is 
found in the record on pages 24-34. Mr. Markowitz testified that 
the first time he ever saw Mr. Goldsmith was in May 1920. that he 
was ready to go to Europe and two revenue agents came to his place 
of business and were making investigation as to his income taxes. 
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That he went to his ticket agent and told him about it and that the 
agent told him not to worry, that he would take him to a man who 
woud fix him up and that he took him to Mr. Goldsmith. That Mr. 
Goldsmith said he could fix him up for $000 but that this was too 
much and that he offered $100 and that Goldsmith came hack with 
$200. That the next day he went to Goldsmith again and took some 
checks and papers with him and that Mr. Goldsmith took them to the 
Custom House. That the witness had obtained an affidavit of Na¬ 
tionality in Lieu of a Passport and that he showed it in the present 
of Mr. Friedman to Mr. Goldsmith and that Goldsmith said 
55 to Friedman to “Mark here Czecho Slovakia.” That Gold¬ 
smith gave him a letter and told him to go to the seventh 
floor of the Custom House and show the letter and that he would 


not have to pay any income tax, but to first go in the line. That he 
was standing in line when a man asked him how much money he was 


making and he said $30 or $35 a week. That Mr. Goldsmith had told 


him to make this statement. That he did not tell Mr. Goldsmith 


bow much money he actually made. That at first he was assessed 
a tax of $30 but that when he went back the agent turned the pass¬ 
port oyer and told him he had two children and did not have any 
tax to pay. He marked it and gave him his income tax clearance. 
The Affidavit of Nationality in Lieu of a Passport is attached to the 
record marked Exhibit 1 and the income tax clearance of the witness 
is marked Exhibit 2. The witness then testified that Goldsmith 
instructed him to go to the pier and say that he had given $10 for the 
income tax clearance and to make a scandal and they will be glad 
to let you go. Markowitz further testified that he was in the artifi- 

t « 

cial flower business and that Goldsmith never asked him the par¬ 
ticulars of his business or how much money he made. That at the 
time his business was in the form of a corporation called the Marko¬ 
witz Artificial Flower Company and that a sale of its assets had l>eon 
made. 

In connection with his relations with the witness Markowitz. Mr. 
Goldsmith testified as on pages 2-4 of the record and introduced 
various exhibits which are in the record. 


3. “That on or about the 16th day of March, 1920, at the Customs 
House in the Borough of Manhattan, City of New York, said H. Ely 
Goldsmith did forcibly assault Deputy Collector Hugh .T. Gallagher; 
that the said Deputy Collector Hugh .T. Gallagher was then and 
there an officer of the Bureau of Internal Revenue, and was then and 
there in the execution of his duties as such Internal Revenue Officer.” 


The witness presented in support of this charge on behalf of the 
Commissioner was Deputy Collector Hugh J. Gallagher of the Second 
Collection District of New York, whose testimony is found in the 

7 C' 

record from pages 34-37. 

56 Mr. Gallagher testified that the first time he ever saw Mr. 

Goldsmith was on March 16th, 1920. That at that time he 
was working in Room 107 of the Custom House, New York, which 
room has three doors, the middle door being closed and the entrance 
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cloor being No. 107 and the exit No. 111. That outside each of 
these two doors was a sign in six inch letters designating each re¬ 
spectively “Entrance” and “Exit.” That his orders were to per¬ 
mit no one at all, even an employee of the Government, to enter by 
Room 111. That he was working under directions of Revenue 
Agent William E. McGinty. That Goldsmith on the afternoon 
of said March 16th came running into Room 111 with a brief ease 
in his hand. That he intercepted him about five feet inside the 
door and asked him if he wished to see anybody and that Goldsmith 
did not answer. That thereupon the Deputy put his left hand on 
Goldsmith’s right shoulder and asked him a second time and Gold¬ 
smith threw his right arm over and knocked his hand away and 
said, “None of your damn business, T have a client here and I am 
going to represent him.” That thereupon lie gripped the witness 
with both hands and shoved him towards the door and when he 
got to the door Goldsmith hit him in the nose, broke away and 
walked down the corridor. 

4. “That on or about the 17th day of March, 1020. at the Ous- 
toms House in the Borough of Manhattan, City of New York, said 
TT. Elv Goldsmith did forcibly assault Revenue Agent William E. 
McGinty; that the said Revenue Agent William E. McGinty was 
then and there an officer of the Bureau of Internal Revenue, and was 
then and there in the execution of his duties as such Internal Rev¬ 
enue Officer.” 

The witness on behalf of the Commissioner in support of this 
charge is the same Deputy Collector who testified in connection with 
the third allegation. He testified that the next day after the assault 
upon him that he was standing in the room when Revenue Agent 
William E. McGinnty who was in charge of that room, was about 
to step out of door 111 when Mr. Goldsmith confronted him. That 
there were some words passed between the two and that Mr. Ginnty 
told Mr. Goldsmith he could not go in and thereupon Mr. Gold¬ 
smith punched Mr. M'cGinntv in the mouth and split both 
57 of his lips. 

Goldsmith’s testimony in regard to these' assaults attempts 
to justify his actions and deals mostly with what he did later in 
obtaining warrants. 

Argument 

As to the first charge of the Commissioner, there can be no doubt 
but that the evidence directly sustains the charge in all its phases. 
Mr. Goldsmith’s evidence to controvert this is absolutely without 
merit. He denies giving any legal or unethical advice and alleges 
that the reason the affidavit was made was because he rendered serv¬ 
ices to Mr. Sturm and presented a bill of $150 for the same which 
Sturm refused to pay. However, the committee will readily appre¬ 
ciate the fact that the witness Graser cun have no interest in whether 
or not Sturm pays Goldsmith the $150. Whether or not Sturm 
should pay Goldsmith $150 for such advice is not before the Com- 

5—4257 
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mittee, and certainly can be considered in no way as impeaching 
Graser’s testimony. Moreover, Graser testified the reason for the 
giving of the affidavit was on account of the request of a firm of 
accountants who were later employed by Sturm and who obtained the 
facts before Goldsmith rendered any bill. Graser’s evidence is abso¬ 
lutely convincing and shows that Goldsmith advised Sturm to juggle 
his inventory and to increase his expenses so as to reduce the amount 
of his taxes. Taken in connection with all the evidence the state¬ 
ment of Graser that Goldsmith told him that most firms were too 
honest with the Government can be considered indicative of the 
character of advice that Goldsmith gave his clients. It indicates that 
his idea of an accountant’s business is to advise clients how to reduce 
their taxes by methods violative of the revenue laws and regulations. 

The real gist of the testimony of Joseph Markowitz which shows 
Goldsmith in an unfavorable light is that Goldsmith instructed 
him to tell the Revenue Agents that he was making $30 or $35 a 
week when as a matter of fact he did not inquire of Markowitz 
58 what amount he was actually making. It will be readily seen 
that if a married man with two children was making only $35 
a week he would not be subject to taxation. There is a good deal 
in the record as to what amount Markowitz actually did make and 
a good deal of confusion in the testimony relating thereto, but it is 
absolutely immaterial for the above reason. If, as a matter of fact, 
Markowitz did only make $30 or $35 a week it is simply a coincidence 
and does not excuse Goldsmith for instructing him to make such 
a statement without knowledge that it was a fact. 

Referring directly to Exhibit 1 of the record which is the Affidavit 
of Identity in Lieu of a Passport obtained from the Department of 
State by Markowitz, the exhibit itself plainly shows the extent to 
which Goldsmith went in his dealings with departing aliens. This 
affidavit had been signed by the division of Passport Control of the 
State Department and had been returned to Markowitz. Such an 
affidavit or passport is a sacred instrument and no one is at liberty 
to make changes therein, yet Goldsmith did not hesitate to instruct 
Friedman to write in it the words “Czecho Slovakia.” Goldsmith 
acknowledged that he did this but testified that he did not know 
whether it was done before or after the affidavit was signed by the 
Division of Passport Control. Markowitz testified that it was after¬ 
wards and this is the only reasonable conclusion because Markowitz 
could not have had it in his possession and be applying for an income 
tax clearance unless the same had been delivered to him properly 
authenticated. 

In connection with the Markowitz matter the record and the ques¬ 
tioning of Goldsmith indicates his activities in obtaining income tax 
clearances for numerous departing aliens. On cross examination, 
page 9, Goldsmith testified and denied the existence of any regula¬ 
tions of the State Department under the Passport Control Act re¬ 
quiring an alien to satisfy his income tax obligations before depart¬ 
ing the country. Captain Prettyman, a witness on behalf of the 
Commissioner, on page 38 of the record likewise testified as to the 
regulations of the State Department under this act. These regula- 
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tions of the State Department were not introduced in evidence, but 
the Committee can take judicial notice that such regulations were 
in existence and what they contained. 

59 The evidence in regard to the assaults on Deputy Collector 

Gallagher and Revenue Agent McGinnty is direct and con¬ 
vincing. If these were the only charges against Goldsmith, standing 
alone they would not be urged as a ground for the refusal of his 
enrollment, but taken together with all the other facts and circum¬ 


stances they throw light on the character of the man and his methods 
of conducting business. His refusal to recognize constituted au¬ 
thority, his studied avoidance of the law and regulations, his at¬ 
tempts to force his own ideas upon a department of the Government, 
can all be seen in the testimonv as a whole. The testimonv of 
Markowitz on page 27 of the record that Goldsmith told him to go 
to the pier and spread the news that he had paid $10 for this Clear¬ 


ance, so that he could create a scandal, Goldsmith’s advice to Sturm 


and Graser to ignore law and regulations in making out tax returns, 
and the exhibits introduced on behalf of the Commissioner, all show 


at the least unethical ideas and practice. Exhibit “A” shows that 
he takes official receipts of the Collector's office and stamps them with 
a rubber stamp: 


“Never pav additional taxes without consultation with this office. 

ACCURATE AUDIT COMPANY, 

1265 Broadway, New York, N. Y.’’ 


His letter, Exhibit “B” to Mr. Otto Feschner in which he advises 
Mr. Feschner to disregard any subpoena signed by Collector Edwards, 
is not such a communication that an accountant is justified in writ¬ 
ing under any circumstances. It advises Mr. Feschner purely on 
legal matters and Mr. Goldsmith is not an attorney. Exhibit “C” 
is a printed pamphlet issued by him containing instructions for 
travelers about to leave the country, in which it is stated that he 
obtains the necessary clearance papers quickly as part of his services. 
He must have known that he could not legally obtain income tax 
clearances himself, that the procedure required the alien to appear in 
person. Besides misleading the alien, the pamphlet casts an aspersion 
on the officers whose duty it was to collect taxes. 

HO On being questioned by Mr. Angell of the Committee Mr. 

Goldsmith failed to show proper distinction between his per¬ 
sonal business and that of the corporation in whose name he did 
business, the Accurate Audit Company. It is, moreover, evident 
from the questions asked by Mr. Angell that Mr. Goldsmith is really 
attempting to engage in the practice of law. His advice as shown on 
the exhibits and his testimony goes beyond the realms of accountancy 
and he attempts to advise on purely legal matters. Not being an 
attorney admitted to practice in New York such advice is inimical 
to the public welfare and to the interest of any clients he may have. 

Mr. Angell put a hypothetical question to Mr. Goldsmith in which 
he asked that if a corporation had prepared a new set of books retain¬ 
ing the old set and revenue agents came to examine the books of the 
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company would lie feel justified in informing the agents that the 
books in present use were the only books of the corporation and would 
he produce upon request the old books. To this Mr. Goldsmith testi¬ 
fied that he would feel justified in stating to the agents that there 
were not any other books. There is only one construction that can 
be placed on such an answer as this and that is that it shows a total 
lack not only of ethical ideas but inability or want of desire to dis- 
tinguish between the truth and falsehood. 

In his testimony Mr. Goldsmith attempts to justify all of the 
transactions but he singularly failed in any corroboration. Ilis only 
witness was an employee, a former revenue agent sent by the Depart¬ 
ment to investigate the returns of Mr. Goldsmith’s clients and who 
finished his official assignment bv getting in Mr. Goldsmith's em¬ 
ploy. 


01 


('onclusion. 


It. is assumed that under the rules of the Committee and the 
method of procedure outlined on the hearing of these charges, that 
the burden of proof is on Mr. Goldsmith to show that he is of such 
character and good repute as to entitle him to be enrolled as an 
agent to practice before the Treasury Department. Whether the 
Committee must be convinced beyond a reasonable doubt or by a 
preponderance of the evidence hardly seems material, for the reason 
that upon either assumption the evidence is overwhelming against 
Mr. Goldsmith. In fact, the evidence introduced by the Commis¬ 
sioner sustains each and every charge against him to such an extent 
that should the Committee desire to place the burden of proof upon 
the Commissioner to establish the charges beyond even a reasonable 
doubt, the evidence is sufficient to do so. 

Respectfullv submitted, 

(Signed) ‘ J. T. DORTCH, 

Special Attorney, Bureau of Internal Revenue. 
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The American Society of Certified Public Accountants. 


October 11, 1924. 

The United States Board of Tax Appeals. 

Investment Building, 

Washington, D. C. 

Attention Charles D. Hamel. Chairman. 

Gentlemen : 

We have just received through the mails from H. Ely Goldsmith 
of New York City a copy of his petition for a Writ of Mandamus 
against the United States Board of Tax Appeals filed in the Supreme 
Court for the District of Columbia on October 10, 1924. 

To observe that Mr. Goldsmith gives as his Washington address the 
following, “care of American Society of Certified Public Accountants, 
421 Woodward, Washington, D. C.” 
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While it is true that Mr. Goldsmith joined the American Society 
as one of its Charter members and is now a member, he has no 
authority to give this address for the purpose of legal sendee on 
him or for the receipt of any other matters pertaining to his numerous 
and varied litigations. We wish to inform your Board that this 
office will not permit itself to be used by Mr. Goldsmith in this 
litigation in any manner. 

There is not the slightest doubt in our mind that your Board has 
absolute authority to set the standards of qualification for practice 
before it and further, to refuse, in its discretion, to admit to practice 
any person of a class that is admitted. We firmly believe that Mr. 
Goldsmith is inadvertently becoming the means of establishing for 
your Board, once and always, in a judicial manner, the Board’s 
possession of this right. 

Yours very truly, 

(Signed) ' W. L. HARRISON, 

Secretary. 

WLH :L. 

63 Reply of Petitioner to Answer of Respondents. 

Filed October 28, 1924. 

The Petitioner for his reply to the answer interposed in the above 
entitled matter, respectfully shows and alleges: 

I. Consent to addition of party defendants. 

1. Pursuant to the concession made in the last paragraph of the 
answer by the Respondents, the Petitioner hereby consents that the 
proceeding be continued against the individual respondents named 
in the answer, “individually, and as members of and constituting 
the United States Board of Tax Appeals,” and Petitioner will cause 
an order to this effect to be presented to Court for signature and 
filing. 

II. Reserving to himself all exceptions to the imperfections, in¬ 
sufficiencies in law, uncertainties and defects in the answer and all 
objections to the various allegations thereof on account of their 
immateriality, irrelevancy and incompetency, and relying on the 
same as if a demurrer had been specifically interposed to them, 
respectfully reply to the various allegations of the said answer, as 
follows: 

2. Replying to paragraph 16, Petitioner denies that the Respond¬ 
ents have a common law right to the acts complained of in the Peti¬ 
tion. 

3. Reserving the first three lines of the 18th allegation for a sep¬ 
arate rejoinder at the end of this reply, the Petitioner states in reply 
to the 18th allegation that as far as the first paragraph thereof is 
concerned, the investigation alleged to have been made by the 
Respondents is not binding on the Petitioner. 
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In reply to the second paragraph the Petitioner denies that he 
violated the duties of his position as examiner of municipal accounts 
and the confidence imposed on his integrity and character, but ad¬ 
mits specifically that he violated and ignored the instructions 
(>4 given him to suppress certain information which it was not 
only his right and authority under the statutory duties of his 
position to publish, but in respect to which information your peti¬ 
tioner obtained a decision of the Supreme Court of the State of 
New York of Onondaga County, which decision to this day is un¬ 
appealed from and unreversed to the effect that your Petitioner had 
the right and duty to make public this information. 

It is true that for publishing this information contrary to the 
wishes of his superior officer he was discharged from his employ¬ 
ment. and that he instituted mandamus proceedings claiming that 
this discharge was had for political purposes and that reinstatement 
was denied by the Courts; but this denial was on other grounds than 
those claimed by Respondents. 

However, Petitioner respectfully replies that if the Respondents 
herein had intended to fnilv and fairlv consider this case as bear- 
ing on the qualifications of your Petitioner they would have examined 
the entire record of these proceedings and they would have seen 
what the facts in the case were. 

By conducting their star chamber examination of a Court decision 
without going to the record, they have failed to act properly and have 
acted in the manner which the Petitioner complained of in his 
petition, to wit: arbitrarily, tyrannical and without consideration 
of Petitioner’s rights. 

Article 3 of the General Municipal Law under which the Peti¬ 
tioner held office provides in Section 35 thereof, as far as material, 
as follows: 

“A report of such examination shall be made and shall be a matter 
of record in the office of the Controller and in the Office of the Chief 
Fiscal Officer of the municipality, each of which shall be open to 
public inspection." 

Disregarding the immateriality and incompetency and all other 
objections to the consideration to the New York Court proceedings 
by the Respondents, the Petitioner attaches hereto marked “Exhibit 
A" a reprint from the Syracuse Journal of January 14, 1919 of the 
subject matter published by him, and a reprint marked 
65 “Exhibit B" from the Syracuse Herald of a decision bv Jus- 

*j «/ 

tice Crouch of Supreme Court, Onondaga County, Published 

January 1, 1915, and leaves it to the conscience of this Court to 

determine, in connection with the afore-quoted section of the Law, 

whether your Petitioner was unfaithful to his trust or whether he 

merelv refused to be made a tool in a crooked deal. 

* 

4. Replying to the next allegation in the 18th paragraph of the 
answer in respect to the proceedings before the Committee on En¬ 
rollment and Disbarment of the Treasury, Petitioner respectfully 
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excepts to the consideration of this matter by the respondent on the 
ground that it was at best hearsay evidence. 

Petitioner denies that more than the first 17 pages of Exhibit “A*’ 
were the record of tlie hearing before the Treasury Department and 
respectfully shows and alleges that the next five pages are extraneous 
matter which were not made subject to the so-called charges before 
the Treasury Department and that all the balance of Exhibit “A” 
are a memorandum submitted bv Counsel of the Commissioner of 
Internal Revenue which is not binding upon the Petitioner herein, 
particularly not as the Respondents herein very skillfully excluded 
from this record the memorandum by Petitioner’s own counsel, 
which memorandum would have thrown an entirely different aspect 
upon the proceedings before such Committee and the propriety of 
its conclusions. 

In view of the fact that it would merely encumber the record with- 
out serving any good purpose, Petitioner does not make his own 
Counsers memorandum a part of this reply but the same will be sub¬ 
mitted to this Court, if this Court considers the Treasury Department 
proceedings in any way material for the determination of the issues 
herein. 


As to the extraneous portions of Exhibit “A'” consisting of letters 
dated May 24, 1922, May 22, 1922, May 23, 1922—and advertise¬ 
ments from the New York Times dated December 11, 1922, Peti¬ 
tioner denies that they contain anything improper or objectionable. 


66 III. For a special reply to part of Paragraph 18 of the 

answer herein, Petitioner respectfully replies and alleges: 

He admits the allegations of the respondents that “Petitioner 
came to the United States as a German subject in 1903 and was ad¬ 
mitted to United States citizenship by naturalization in 1910." 


Petitioner is unable to understand for what purpose this allega¬ 
tion was put in the answer, except that it was hoped by the Re¬ 
spondents to thereby brand the Petitioner as a kind of second-class 
citizen because he is such merely by naturalization, or perhaps as a 
fifth-class citizen because he originated from Germany. 

Petitioner indeed came to the United States on January 1, 1903. 
He declared his intention to become a citizen seven days later. He 
completed his citizenship as early as possible. He acquired Amer¬ 
ican citizenship in pursuance of the ideal to become part of a people 
who believe in a Government of Law as distinguished from a Govern¬ 
ment of Men. 

He has, since he has become a citizen, served his State and his 
City for many years without fear or favor; lie has disclosed crooked¬ 
ness and other ill-dealing with taxpayers’ money in high and low 
places. 

He has, however, engendered ill-feeling in the Treasury Depart¬ 
ment of the United States by attacking the Internal Revenue Bureau 
in a number of proceedings initiated in the Courts in behalf of 
clients, and before the Congressional Committee on Ways and Means 
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in December, 1920 and in the Spring of 1924 as appears from the 
printed records of that Committee. 

He has exposed and stopped illegal exactions made under color 
of Law by the Internal Revenue Bureau against aliens—many of 
them from Germany, it is true, which possibly makes them second- 
class aliens in the minds of Respondents—stating to all who would 
listen that the Internal Revenue Bureau was engaged knowingly, 
wilfully and contrary to Law, to collect millions of dollars 
97 unlawfully from these poor aliens for the benefit of the 
United States Treasury, because these aliens were too poor 
and too oppressed to object, and just to satisfy a morbid desire to 
report efficiency in tax collections and in order to keep a lot of 
political deputy collectors in soft berths; and he has subsequently 
proved all allegations made as to the illegality of these exactions. 

If that be a reason why Petitioner should not practice before the 
Respondents, your Petitioner is willing to have this Court say so; 
but until the time comes where Government by Law through the 
means of the Courts is superseded by Government by legislative fiat 
under the La Follette scheme—and may that day be far distant— 
your Petitioner respectfully, earnestly, seriously and with all the 
emphasis at his disposal, submits that just, proper and true criticism 
of public officials does not constitute moral turpitude; nor does 
naturalization create a 75% class of Americanism. 

The Petitioner respectfully rejoins in reply to this particular 
allegation of the answer that the action of this Board is due to spite 
work on the part of some employees of the Treasury Department; 
that the Respondents improperly and capriciously permitted them¬ 
selves to be made tools in a conspiracy to picture this Petitioner as 
a person lacking in integrity, in character, and in trustworthiness, 
when the}’ could have obtained the truth by a full, fair, judicial and 
impartial examination of all the facts, where the Petitioner would 
have had a chance to be heard, instead of the star chamber pro¬ 
ceedings indulged in by the Respondents. 

fi8 Where for- your Petitioner respectfully asks that the answer 

as far as it appears insufficient in Law be stricken out; that 
if the Court comes to the conclusion that the Respondents have a 
right to make rules such as the rule complained of in the Petition, 
the Court proceed to trial on the issue whether or not they have 
acted properly or not in denying Petitioner’s application for ad¬ 
mission and if the issue is determined upon such trial in favor of the 
Petitioner and against the Respondents, that the Petitioner have ap¬ 
propriate relief as prayed for in the petition. 

And vour Petitioner will ever prav. 

H. ELY GOLDSMITH, 

Petitioner, in Person. 

Office and Post Office Address: 105 West Fortieth Street. Borough 
of Manhattan, New York. New York. 




From Syracuse Herald, 

Jan. 1, 1915. 



FILE HIS DEPORT 


Permitted to Do So in Decis¬ 
ion by Crouch. 


SOHMER REPRIMANDED 


While Court Denies Motion Seeking to 
Compel Comptroller to File the 
Missing Pages, It Is Thought H|s 
Ruling Gives Goldschmidt Right. 


Disclosures said to show that $10,- 
000 more a year is spent in this county 
for expenses of election printing and 
stationery than in Monroe or Albany 
counties will be made public soon by 
Hermann E. Goldschmidt, the exami¬ 
ner who was dismissed shortly after 
he made his report of fiscal conditions 
of this county to the State Comptrol¬ 
ler. Thirty-five pages containing this 
comparison were not included in the 
report when filed here with the Coun¬ 
ty Treasurer after it had gone through 
strict editing by the Comptroller or 
his (^eputies. 

Though Justice Crouch denied Gold¬ 
schmidt’s request that the Comptroller 
be compelled to file the missing por¬ 
tion of the report, which he says the 
law compelled him to do, he says that 
he does not think the Comptroller had 
any right to tamper with the report. 
William W. Gerber, who argued the 
case in behalf of Goldschmidt, inter¬ 
preted the ruling as giving his client 
the right of filing the report himself. 
The State law says the report must 
be filed with the Comptroller and the 


Exhibit 
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County Treasurer. In the absence of 
specific directions providing that the 
Comptroller himself file the report, 
Justice Crouch cannot order him to do 
so. From this Mr. Gerber concludes 
that the examiner should file the copy 
here at the same time as he does with 
the Comptroller, which will be done. 
Comptroller Censured. 

Justice Crouch censures the Comp¬ 
troller for assuming the power to 
throw out any part of the report. The 
decision was forwarded to reach Al¬ 
bany yesterday before William 
Sohmer, the retiring Comptroller, had 
left office. 

Mr. Goldschmidt is now in New 
York. He is expected to return and 
file the missing portion personally. 
Though his application was denied, 
the decision is taken as a victory and 
so its full import was communicated 
to him by his^attorney, who advised 
him of the opportunity it gives him 
to restore the missing pages to his re¬ 
port. 

E. F. Griffin,* the Deputy- Attorney 
General who argued the defense for 
the Comptroller, last Saturday, has 
returned the missing pages to Mr. 
Gerber. At the hearing here, he said 
that they may have been lost. When 
he was reminded later jet a former 
statement in which he disclosed their 
location, he is said to have admitted 
that they were found and sent them 
back here. 

The decision of Justice Crouch is 
unmistakable 'ip If* criticism of the 
official who caused these pages to be 
left out of the report when it was 
filed here. The defense of the Comp¬ 
troller,, that the part withheld con¬ 
tained only notes and details that 
were unimportant, and therefore they 
were left out as useless and unfair, 
was scored by the decision. Justice 
Crouch says that neither the Comp* 
troller nor any one of his deputies has 
the right to tamper with the report 
inasmuch as it was the report of ths 
examiners to the Comptroller, and not'f 
of the Comptroller to the State. In 
denying the motion as against the 


Comptroller, no costs were levied on 
Goldschmidt 

Decision in Full. 

The full text of the decision, which 
was rendered hurriedly to catch and 
serve on the retiring State officials 
before they were supplanted today, 
follows: 

Application for a peremptory writ 
of mandamus to compel the filing in 
the office of the Treasurer of Onon¬ 
daga County of certain typewritten 
pages alleged to have constituted a 
part of an official report made by the 
petitioner and filed in the Comptrol¬ 
ler’s office. 

While I feel constrained to deny the 
application, I desire to say that in my 
judgment the thirty-five typewritten 
pages in question were not mere field 
notes or data but were an integral part 
of an official report made by the pe¬ 
titioner and his fellow examiners; and 
that neither the Comptroller nor any 
subordinate of Jvis had any right or 
authority to mutiiate or modify the 
same. From such examination as I 
have been able to make of the ex¬ 
cised portion of the report, I am un¬ 
able to say that it was either unfair 
or useless as respondent contends, and 
even If it were, I do not think the 
statute vests editorial power in the 
Comptroller. ■ On the other hand, my 
examination does not disclose the sup¬ 
pression of any essential -features of 
the report as originally made. The 
details and comparative figures only 
were eliminated. 

If the Comptroller were himself 
making «p a report from data fur¬ 
nished by the examiners, no doubt he 
would have discretion to use or re¬ 
ject any part of the material embraced 
In the report of the examiners, but 
the report in question was not the 
Comptroller's report; it was the re¬ 
port of the examiners to the Comp¬ 
troller. As such, neither the Comp¬ 
troller himself ! nor his deputy could 
rightfully do what was done in ^hiS 


» j 


Application denied without costs. 
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From Syracuse Journal , January H, 1911*. 


ONONDAGA ELECTION 
EXPENSES WERE HIGH 

Exceeded Those of Monroe and Albany Counties 

by Many Thousands. 


The cost of elections in Onondaga 
county exceed those of Monroe and 
Albany counties by many thousands 
of dollars. This was the information 
that came today from State Comp¬ 
troller Sohmer. 

This part of the report of the state’s 
experts who recently examined the 
fiscal affairs of this county was made 
by Hermann E. Goldschmidt and ,1s 
quite voluminous. 

Here are some of the startling fig¬ 
ures of the election report: 

The material necessary for the elec¬ 
tions of the one fiscal year examined 
cost Onondaga county in round figures 
$38,650, or with 133 election districts, 
the cost of elections is $290 per dis¬ 
trict. 

In Albany county for the same ma¬ 
terial and with about the same num¬ 
ber of election districts, the cost is 
about $10,000 less. 

For the fall primary election of 1912 
Onondaga county paid $60 for 200 dis¬ 
tance markers. 

Albany county paid $20 for 800 dis¬ 
tance markers. 

In Onondaga county $58 was paid 
for 1,500 certificates of election. 

Albany county paid $24 for 1,850 
certificates. 

For the fall primary election Onon¬ 
daga paid $32 for 140 envelopes for 
void ballots with 140 changes. 

Albany county bought a supply of 
600 similar envelopes for $15. 

The cost of enrollment blanks and 
envelopes per 1,000 was $25.65 in 
Onondaga. 

Similar supplies cost Albany.$15. 

Blanks and envelopes complete per 
1,000 in Monroe county was $3.72. 

The difference in price per 1,000 for 
enrollment blanks and envelopes be¬ 
tween Onondaga and Monroe counties 
was $21.92. 

Paper ballots for the constitutional 
amendments and propositions in 1912 
cost at the rate of $10 per 1,000 for 
91,251 ballots. 

In Albany county the price 'paid for 
the same kind of ballots was $5 per 
1 , 000 . 

EXCESS COST HERE 

Albany county bought 1,000 blank , 
appointments, leaving the title of the j 
offices to be filled as needed, and paid i 
$10 for -1,000 blanks, as against Onon-! 
daga county’s 62,000. 

Monroe county paid for its official 
machine ballots for 92 machines only 
$526.24, compared with ballots for 77 
machines in Onondaga at $1,155. 

It cost Onondaga county for 46,461 
ballots for both spring and fall pri¬ 
maries of 1912, $2,463.33. 


For similar bai.ots Albany county 
paid for 46,884 ballots $1,198, or a dif¬ 
ference of $1,265.33. 

Monroe paid at that rate $1,110. 

The total cost for return covers and 
sheets for 133 election districts in On¬ 
ondaga county was $606.50. 

In Monroe these returns were order¬ 
ed in a unit, and the expense thereof 
for 136 election districts, the total 
cost of these returns complete was 
$226.46, or an excess cost in Onondaga 
of $380.04. 

i 

ELECTION SUPPLIES 

Several charges were found for 80 
cents each for “packages” of station¬ 
ery for election boards, such as six 
pencils, three penholders, four pens, 
six blotters, two sheets paper, one bot¬ 
tle ink and one bottle mucilage. 

Claim No. 4 of April 1908, showed 
charges for the same kind of package 
at 30 cents apiece. Thereafter the 
price jumped to 80 cents apiece. Mr. 
Baker was asked on the stand to give 
an explanation of this increase, and 
he was unable to make any explana¬ 
tion. 

The report continues: “It would 
seem to a layman that when a pack¬ 
age is charged for in this manner thp 
claimant had delivered a package. We 
find charges at the same time for the 
same number of pastboard boxes as 
there were ordered packages at six 
cents apiece; and we also find 
charges for the same number of labels 
for supplies at the rate of 20 cents 
apiece, so that this package of sta¬ 
tionery costs $1.06 in all. 

“It seems to us that when material* 
of this kind is bought and charged by 
the package it should be so delivered, 
but Commissioner Baker explained to 
us that the pencils and penholders, 
etc., were delivered in bulk and pack¬ 
ed up by his stenographer. 

“A comparison is not out of order 
here with w'hat Monroe county got at 
the same time. The commissioner of 
elections in Monroe county informed 
us that the packages they bought 
were delivered to them packed com¬ 
pletely and that no extra expense was 
connected therewith.” 

COST OF PACKAGES 

Onon. Co. Monroe Co. 
paid $1.06 paid 40c 

for this for this 

Pens. 4 12 

Penholders . 3 '* 4 

Ink . 1 4 

Pencils . 6 6 

Pads . 0 *» 

Blotters . 6 6 

Sealing wax ....... 0 1 

Mucilage . *. 1 j 

Legal cap paper ... 2 (sheets) 12 

Tacks . 12 12 


HERMANN E. GOLDSCHMIDT 

CERTIFIED PUBLIC ACCOUTANT 


GURNEY BUILDING 
PHONE 12 WARREN 
SYRACUSE. N. Y. 


40 NASSAU STREET 
PHONE 4317 BEEKMAN 
NEW YORK CITY 

Exhibit "A " 


70 
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(39 State of New York, 

County of New York, ss: 

H. Ely Goldsmith, being duly sworn, deposes and says: 

That he is the Petitioner above named; that he has read the fore¬ 
going reply and knows the contents thereof; that the same is true; 
to his own knowledge except the facts alleged therein to be alleged 
upon information and belief, and as to those he believes them to be 
true. 

H. ELY GOLDSMITH. 

Sworn to before me this 27th day of October, 1924. 

[seal.] BARNETT RESNICK, 

Notary Public. 

(Here follow Exhibits A and B, marked pages 70 and 71! ) 

72 Demurrer of Respondents to Traverse of Petitioner. 

Filed November 4, 1924. 

Now conies the respondents, by Peyton Gordon, their Attorney, 
and, demurring, say that the traverse of petitioner filed herein is bad 
in substance. 

PEYTON GORDON, 
Attorney for Respondents. 

Note. 


Among the questions intended to be argued upon the hearing of 
the foregoing demurrer are: 

1. That the petitioner has no vested right entitling him to ad¬ 
mission to practice before respondents. 

2. That the petitioner has no inherent right to be admitted to 
practice before respondents. 

3. That the admilsion of petitioner to practice before respondents 
is a question to be determined and decided by respondents alone 
and their decisions thereon is not reviewable by this Honorable 
Court. 

4. That the admission of petitioner to practice before respondents 
is a matter that lies within the sound judicial discretion of re¬ 
spondents and their decision thereon is not reviewable by this Hon¬ 
orable Court. 

5. That the question of petitioner's admission to practice before 
respondents is a matter that this Court is without jurisdiction to de¬ 
cide in a mandamus proceeding. 


6—4257 


PEYTON GORDON. 
Attorney for Respondents. 
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II. E. GOLDSMITH VS. U. S. BOARD OR TAX APPEALS. 


73 Supreme Court of the District of Columbia 

Thursday, November 13th, 1924. 

Session resumed pursuant to adjournment, Mr. Justice Bailey 
presiding. 


* * * * * * * 

The demurrer of the Respondents filed herein to the reply of Peti¬ 
tioner to answer of Respondents coming on for hearing, is argued 
by counsel and submitted. Upon consideration thereof, it is ordered 
that said demurrer be, and it is hereby sustained; whereupon, Peti¬ 
tioner now in open Court elects to stand upon his petition and reply 
to answer of Respondents. 

Whereof, it is considered that the rule to show cause herein be, 
and the same is hereby discharged, the petition is dismissed, and 
that Respondents recover of Petitioner the costs of their defense to 
be taxed bv the Clerk, and have execution thereof. 

From the foregoing Petitioner now in open Court notes an ap¬ 
peal to the Court of Appeals; whereupon, the maximum of an under¬ 
taking for costs on said appeal is hereby fixed in the sum of One 
hundred dollars ($100.00). 


Memorandum. 

November 17. 1924.—Undertaking on appeal to Court of Appeals, 
filed. 

74 Assignment of Furors. 

Filed November 18,1924. 

The Petitioner appearing in person respectfully assigns errors by 
the Court, as follows: 

1. In holding that the Board of Tax Appeals has power to adopt 
rules for the admission of Attorneys. 

2. In holding that the Board of Tax Appeals in the passing upon 
the application of Petitioner have properly exercised their descretion. 

3. In holding that the Board of Tax Appeals have not acted arbi¬ 
trarily, tyrannical- and capriciously in passing upon the alleged 
charges against the Petitioner as set forth in their Answer without 
notifying Petitioner that they were considering such charges and 
without giving Petitioner an opportunity to explain. 

4. In holding that the Board of Tax Appeals had a right to con¬ 
sider in connection with the application of Petitioner hearsay evi¬ 
dence and other evidence which could not be properly proven in a 
proceeding at Law. 

5. In holding that the acts of the Respondents could not be ques¬ 
tioned in a proceeding in this Court for mandamus where Petitioner 
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had not asked for a hearing before Respondents before bringing this 
proceeding. 

6. In sustaining the demurrer of the Respondents to Petitioner’s 
reply. 

7. In discharging the Rules to Show Cause. 

8. In dismissing the Petition. 

9. In refusing to the Petitioner a trial upon the merits as estab¬ 
lished bv the pleadings. 

II. ELY GOLDSMITH, 

Petitioner, in Person. 


75 


Designation of Record. 


Filed November 18, 1924. 


The Clerk will prepare the transcript of record on appeal here¬ 
with and include the following: 


1. Petition and Rule to show cause. 

2. Answer of Respondents. 

3. Reply of Petitioner. 

4. Demurrer of Respondents to Petitioner’s Reply. 

5. Judgment sustaining demurrer discharging rule and dismiss¬ 
ing petition and notation of appeal. 

6. Memorandum of Undertaking on Appeal filed. 

7. Assignment of Errors. 

8. This Designation. 

ELY GOLDSMITH, 

Petitioner. 


Service admitted this 15th dav of November, 1924. 

PEYTON GORDON, 

United States Attorney, Attorney for Respondents. 


70 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I. Morgan II. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 75, both inclusive, to be a true and correct transcript of the 
record according to directions of counsel herein filed, copy of which 
is made a part of this transcript in cause No. 69427 at Law, wherein 
H. Ely Goldsmith, a Certified Public Accountant of the State of 
New York is Petitioner and United States Board of Tax Appeals is 
Respondent, as the same remains upon the files and of record in 
said Court. 
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H. E. GOLDSMITH VS. U. S. BOARD OF TAX APPEALS. 


In testimony whereof, 1 hereunto subscribe my name and affix 
the seal of said Court, at the City of AVashington, in said District, 
this 25th day of November, 1924. 

| Seal of the Supreme Court of the District of Columbia.] 


EW. 


MORGAN H. BEACH, 

Clerk . 


Endorsed on cover: District of Columbia Supreme Court. No. 
4257. H. Ely Goldsmith, certified public accountant, &c., appel¬ 
lant, vs. United States Board of Tax Appeals. Court of Appeals, 
District of Columbia. Filed Nov. 29, 1924. Henry W. Hodges, 
Clerk. 
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Of the District of Columbia. 

In the Matter 
of 

The Application of H. Ely Goldsmith, 
a Certified Public Accountant of the 
State of New York, for a peremptory 
or alternative Writ of Mandamus, 
and for a Temporary and Permanent 
Injunction, 

Petitioner-Appellant, 
against 

United States Board of Tax Appeals, 

Respondent-Appellees. 

APPELLANT'S BRIEF. 


Statement. 

This is an appeal by H. Ely Goldsmith, hereinafter 
called “Petitioner,” from an order of the Supreme Court 
of the District of Columbia sustaining a demurrer by the 
respondents, United States Board of Tax Appeals, to a 
reply of the Petitioner to the answer of the respondents, 
and dismissing the petition and rule to show cause in an 
application by H. Ely Goldsmith, a Certified Public Ac¬ 
countant of the State of New York, for a writ of mandamus 
directing the Board of Tax Appeals to permit petitioner 
to represent Taxpayers before the said Board. 



Tlie answer of the respondents admits the following 
parts of the first cause of action contained in the petition. 

I. That petitioner is a Certified Public Accountant 
(fols. 2, 14). 

2 and 3. That pursuant to an act of Congress 

shortly stvled the “Revenue Act of 1924” there was 
«/ & 

created as an independent agency in the executive 
branch of the Government, the United States Board 
of Tax Appeals (fols. 2, 14). 

4. That, in July, 1924, the Board promulgated cer¬ 
tain rules (fols. 3, 14). 

5. That the Petitioner made application pursuant 
to such rules (fols. 4, 14). 

C. That Petitioner was notified a Committee would 
pass upon his application (fols. 5, 14). 

7. That certain Taxpayers in Avhose behalf the Pe¬ 
titioner intended to act were notified by the Board 
that Petitioner “had not yet been admitted to prac¬ 
tice” (fols. 5, 6, 14). 

8. That under date of September 27, Petitioner was 
informed by the Board that his application for au¬ 
thority to practice before the Board had been “re¬ 
ceived, considered, and denied” (fols. G, 14). 

Of the remaining allegations of the first cause of 
action, the respondents admit : 

10. That due demand has been made by Petitioner 
and his request was denied (fols. 7, 14). 

II. That Petitioner has not been called before the 
Board for any hearing or explanation (fols. 7,14). 

14. That no appeal is possible from the decision of 
the Board of Tax Appeals, denying Petitioner’s appli¬ 
cation and that Petitioner has no other remedy except 
mandamus (fols. 8, 15). 

Of the second cause of action in the petition, the Board 
admits: 
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15. That the Board is an independent agency of the 
executive branch of the Government (fols. 9, 15). 

The Board denies the following allegations: 

9. That petitioner’s right to appear in behalf of tax¬ 
payers is valuable to him and that he is well qualified 
and that he will be damaged unless he be permitted to 
represent clients (fols. 7, 15). 

11. That there was nothing before the Board from 
which the Board could conclude that petitioner was 
not the proper person to be admitted to practice be¬ 
fore such Board (fols. 7, 14). 

12. That they have denied petitioner a just, legal, 
substantial right and that they have acted in an arbi¬ 
trary, wrongful, tyrannical and capricious manner 
(folk 7,14). 

• 14. That petitioner’s right to practice, etc., is a sub¬ 
stantial asset and the denial of his opportunity to 
practice will cause substantial damage (fols. 7,14). 

Of the second cause of action, the Board denies : 

16. That it has no statutory or other authority to 
make rules limiting taxpayers in the choice of their 
agents (fols. 9, 15). 

17. That through the unauthorized refusal, etc. the 
Petitioner is barred from his just, legal rights (fols. 
9, 16). 

The respondents’ answer to the petition sets forth the 
following affirmative defenses: 

(a) In answer to paragraph 14th of petitioner’s pe¬ 
tition, the Board denies Petitioner has any right to 
practice except in behalf of a corporation, of which 
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petitioner is an officer; or of a partnership of which 
petitioner is a partner (fol. 14). 

(b) In reply to paragraph 16 of the petition, the 
Board asserts that it lias authority to make rules, lim¬ 
iting Taxpayers in the choice of their agents, both un¬ 
der Sec. 900 (H) of the Revenue Act of 1924 and un¬ 
der the Common Law (fol. 15). 

(c) As bearing upon the merits of their refusal, the 
respondents claim in Sec. 18 of their Answer, that 
they appointed a committee which made certain in¬ 
vestigations and found that petitioner is not of proper 
moral fibre to be permitted to practice before it and 
they come to their conclusion upon the following al¬ 
leged facts (fol. 16) : 

First.— That Petitioner in the case of People ex rel. 
Goldsmith against Travis, 167 A. D., 475, 152 N. Y. 
Supplement 1058, was denied reinstatement after dis¬ 
charge from a Civil Service position and that the* rec¬ 
ord shows that petitioner violated the duties of his 
position, and the confidence imposed in his integrity 
by publishing certain information which he had no 
right to make public (fol. 17). 

Second. —That Petitioner filed an application, etc., 
for admission as claim agent before the Treasury De¬ 
partment and that such application was denied. They 
• attach to their answer copies of Treasury Department 
records which they claim are true copies of material 
portions of the record (fol. 17). 

The reply of the petitioper to the allegations of the an¬ 
swer shows: 

1. As to the investigation made by the Respondents 
marked “First' 7 above, that the Board had not fully 
investigated the matter and that the petitioner had the 
right as well as the duty to make public this informa¬ 
tion and has obtained a judgment of the Supreme 
Court of New York to that effect (fols. 64, 65). 
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2. As to the allegation marked “Second,” above, Pe¬ 
titioner claims that it is at best hearsay evidence, that 
only part of the Exhibits attached to respondents’ an¬ 
swer constitute the record of the hearing and that the 
balance is extraneous matter (fols. 65, 66). 

3. Petitioner further alleges that if the respondents 
desired to make a mere brief of counsel to the Com¬ 
missioner of Internal Revenue part of their delibera¬ 
tions, they should have made the brief of respondent's 
(Petitioner’s) counsel part of the record also (fol. 65). 

To the reply of Petitioner, the Respondents filed a de¬ 
murrer alleging that the reply was bad as a matter of law. 

Questions Involved. 

The questions involved, stripping the matter of all legal 
verbiage and technicalities, are: 

1st. Does the United States Board of Tax Appeals have 
power to create a class of attorneys who alone are author¬ 
ized to represent Taxpayers before said Board? 

2nd. If the Board has such power, did it act properly 
in denying petitioner’s application without giving Peti¬ 
tioner a chance to explain what they considered a bad rec¬ 
ord? 

3rd. Is the Petitioner, upon the allegations of the peti¬ 
tion, answer and reply, entitled to a peremptory writ of 
mandamus, or is petitioner entitled to have the question 
of arbitrary action by the Board tried out as a question of 
fact upon the issuance and return of an alternative writ? 

Errors Relied Upon. 

Again stripping this record of all technicalities, the Pe¬ 
titioner-Appellant relies upon the following errors of the 
court below: 
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1. That the court below erred in holding the Board 
of Tax Appeals has power to adopt rules for the ad¬ 
mission of attorneys and to enforce such rules. 

2. That the court below erred in holding that it ap¬ 
pears from the papers that in passing upon the appli¬ 
cation of petitioner, the Board has properly exercised 
its discretion and that they have not acted arbitrarily, 
etc., in denying his aplication without giving him an 
opportunity to explain the matters set forth in their 
answer and in his reply to their answer. 

3. That the court below erred in holding that the 
Board of Tax Appeals in considering petitioner's ap¬ 
plication might properly consider mere hearsay evi- 
dence and other evidence which could not be admitted 
as evidence in a proceeding at law, and therefore acted 
properly. 

4. That the court below erred in holding that the 
acts of the respondents could not be questioned in a 
mandamus proceeding because petitioner had failed to 
ask them for a hearing before they denied this applica¬ 
tion. 

5. That the court below erred in refusing petitioner 
an alternative writ and a trial on the merits upon its 
return. 

Statement of Points of Law and Fact. 

POINT I. 

The Board has no express statutory authority to pro¬ 
vide rules for the admission of attorneys. 

POINT II. 

The Board has no common law right. 

POINT III. 

Any authority of Executive Departments to prescribe 
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and enforce rules for admission to attorneys must be 
statutory. 


POIXT IV. 

If Congress had intended to give this Board such power 
as is claimed by it, it would have said so specifically. 

POIXT V. 

If the respondents had the power to make rules, they 
failed to exercise their prerogative in the proper manner 
in the case at bar. 


POIXT VI. 

The court below had jurisdiction of the parties and of 
the subject matter of this controversy. 


Parties and Attorneys. 

The petitioner H. Ely Goldsmith appears in person. 

The individual members composing the respondent, the 
Board of Tax Appeals, appeared on the return day of the 
petition individually, denied that the Board as such is sue- 
able but consented to be sued individually in this manner 
a£ if the action had been originally brought against them. 

The petitioner accepted the offer but no change was 
made in the caption of this case by the court below, the re¬ 
spondents waiving the clerical change in open court. 

Peyton Gordon, Esq., United States Attorney for the 
District of Columbia, appears with Mr. Vernon E. West, 
Assistant United States Attorney, as Counsel. 
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ARGUMENT. 

POINT I. 

The board has no express authority to 
make and enforce rules for the admission 
of attorneys. 

Subdivision “H” of Sec. 900 provides that the proceed¬ 
ings of the Board shall be conducted “in accordance with 
such rules of evidence and procedure as the Board may 
prescribe.” 

Even the proverbial Philadelphia lawyer will not 
classify a rule designed to limit taxpayers in the choice of 
their agents as a rule of evidence, nor can the Board 
justify its action upon the ground that to make such rules 
is part of prescribing a procedure. 

We have been unable in all the digested reports to find 
an instance even where anv administrative board or execu- 
tive department has ever tried to do what the respondents 
assert they have a right to do. 

It is a well known rule of statutory construction that 
where a statute specifically states the power of a public 
officer, the statement of such power is a limitation upon 
the officer. 

Expressio unius est exclusio alterius (Aultman & Taylor 
Co. v. 8yme, 103 N. Y., 54, 57). 

There is no authority in the courts to supply omissions 
of the statutes (Cotheal v. Cotheal, 40 N. Y., 405, 410; 
Benton v. Wickwire, 54 N. Y., 220, 228; Daly v. Haight, 
170 App. Div., 409, 473; F. A. Bank v. Colgate 120 N. Y., 
381, 394). In the latter case the court said: 

“The language of a statute should be given its 
natural and obvious import. The court cannot correct 
errors or cure supposed defects in legislation.” 

To the same effect we read in Shoemaker v. Hoyt, 148 
N. Y., 425, 431: 
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“Contracts or statutes are to be read and under¬ 
stood according to the natural and obvious import of 
the language, without resorting to subtle and forced 
construction for the purpose of either limiting or ex¬ 
tending their cooperation. Courts cannot correct 
suspected errors, omissions or defects, or by con¬ 
struction vary the contracts of parties. If the words 
employed convey a definite meaning, and there is no 
contradiction or ambiguity in the different parts of the 
same instrument, then the apparent meaning of the 
instrument must be regarded as the one intended” 
(Shoemaker v. Hoyt, 148 X. Y., 425, 431, and authori¬ 
ties here cited). 

In an opinion for the court delivered by Mr. Chief Jus¬ 
tice Waite in the case of Morrill v. Jones, 106 U. S., 466, 
the learned Justice stated: 

“The Secretary of the Treasury cannot by his regu¬ 
lations alter or amend a revenue law. All he can do 
is to regulate the mode of proceeding to carry into ef¬ 
fect what Congress has enacted.” 

We must conclude, therefore, that the respondents have 
no other power than that set forth in the statute. 


POINT II. 

The respondents have no common law 
rights whatever. 

As we understand the law there is no common law right 
whatever in the District of Columbia. But if there were 
remaining in the said District any vestige of common law 
we fail to see how it could be construed in favor of a statu¬ 
tory body created in 1924. 

But if there really were any common law rights, this 
court is respectfully referred to the argument of Theodore 
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W. Dwight, Esq., in the Matter of Henry W. Cooper , 22 
N. Y., G7, beginning at page G8. It seems that Mr. Dwight 
in his historical outline of the question of admission of 
attorneys adequately disposes of the contention made by 
the respondents herein. 

In this view we are not disturbed by the reference of 
the United States Supreme Court in Matter of Secombe, 
19 Howard, 9, to “Common Law Courts.” Not necessary 
to the decision of the question therein, the reference seems 
to be mere dicta. 


POINT III. 

There is no implied authority of execu¬ 
tive departments to prescribe and enforce 
rules for admission of attorneys. 

The Treasury Department has a special Statute author¬ 
izing it to make rules and regulations governing the recog¬ 
nition of Agents and Attorneys or other persons represent¬ 
ing claimants before the Department (23 Stat. 258, Act of 
July 7, 1884, Chapter 334, Paragraph 3), but for no other 
purpose. 

The Patent Office seems to be authorized under Sec. 487 
of the Revised Statutes to refuse to recognize Patent 
Agents for gross misconduct. 

The Pension Office has similar authority in regard to 
limiting com pen sa ti o n. 

As in the case of these Departments special provision 
for such rules was found necessary by statute, there seems 
to be no reason to assume that such authority as claimed 
by respondents exists in an executive department except 
when specially given by statute. 

Even the authority of the United States Courts to pre¬ 
scribe rules for the admission of attorneys is statutory. 
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Section 272 of the Judicial Code reads as follows: 

“* * * In all the courts of the United States, the 
parties may plead and manage their own cases per¬ 
sonally or by the assistance of such counsel or attor¬ 
neys at law as, by the rules of these said courts, re¬ 
spectively, are permitted to manage and conduct cases 
therein.” 

If the authority to restrict the appearance before the 
United States Courts is not an inherent or implied privi¬ 
lege even of the United States Courts, then a mere execu¬ 
tive body certainly cannot be heard to claim such a privi¬ 
lege as its “implied authority.” 

See also Matter of Cooper, 22 N. Y., 90. 


POINT IV. 

If Congress had intended to give this 
board such power as is claimed by it, it 
would have said so specifically. 

It must be assumed that if Congress intended that tax¬ 
payers should be represented if at all by a newly created 
class of attorneys it would have said so in passing the 
statute creating this Board. 

Reading Sec. 900 of the Revenue Act it seems that Con¬ 
gress intended just the opposite. Subdivision “H” of Sec. 
900 upon which the respondents rely prescribes at the end 
that the meetings of the Board, etc., shall be prescribed 
“with a view of securing reasonable opportunity to tax¬ 
payers to appear before the Board * * * with as little in¬ 
convenience and expense to taxpayers as is practicable ” 
The restriction of appearance in behalf of taxpayers to a 
small class of attorneys admitted at the mere discretion of 
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the respondents can certainly not be held to be a regard as 
to the expenses to be inclined by a taxpayer. 

Xor can this Court supply an alleged omission in the 
statute (Point I, ante). 

In the case of Matter of Cooper, 22 X. Y., G7, at page 90, 
the Xew York Court of Appeals, discussing the power to 
admit attorneys, says: 

“It cannot be claimed as a part of the inherent 
power of the courts, or as resulting necessarily from 
their organization as courts.” 

If that be true, and we believe this to be so, no such 
inherent power can lie in an executive department. 


POINT V. 

If the respondents had the power to 
make rules for admission of attorneys 
they failed to exercise in a proper manner 
their prerogative of passing* upon applica¬ 
tions in the case of petitioner. 

Petitioner alleges in his petition that the respondents 
acted arbitrarily and improperly in rejecting his applica¬ 
tion. 

In defense to this charge the Board sets forth the fol¬ 
lowing three propositions: 

One.—The petitioner was charged with infidelity to 
trust in a court proceeding in Xew York in disclosing 
confidential information which it was petitioner's 
duty to keep secret under the law and under his au¬ 
thority. 

Two.—The petitioner is not permitted to practice 
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before the Treasury Department in behalf of claim¬ 
ants. 

Three.—The petitioner comes from Germany and is 

only a naturalized citizen. 

The first allegation is disproved completely by the reply. 
The petitioner not only had the power but the duty to dis¬ 
close the information in question and has obtained a court 
decision to that effect (fols. 64, 65 and 70, 71). 

The point in the court proceeding cited by respondents, 
was whether, if the superior officer had discharged peti¬ 
tioner for disclosing over the objections of the superior 
officer what the statute mandatorily directed petitioner to 
disclose, such discharge could be considered a discharge 
“for political reasons.” This question being answered in 
the negative by the court, petitioner’s application for rein¬ 
statement by mandamus was denied. 

It must be clear to the unbiased observer that in this 
instance alone the Board has not made such a careful study 
of the records as to warrant a conclusion that petitioner 
is not to be trusted to appear before it in behalf of tax¬ 
payer. 

If respondents claim that they could get no further 

information from the record it was their duty to 

%/ 

confront him with the facts and ask him for an expla¬ 
nation. 

Failure to do so properly subjects them to the charge 
of having acted arbitrarily, tyrannically and improperly. 

On the second allegation the respondents did not even go 
to the records of a court. They took part of a record by an 
Executive Department, not in any way authenticated, not 
even provable in this case under the rules of evidence and 
because another executive department felt that petitioner 
should be chastised they construed this as a reason why 
they should deny petitioner the same due process of law 
which they denied him under the first allegation. 
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The court may properly observe that the respondents 
did not consider the whole record; it considered only the 
Commissioner of Internal Revenue’s case, and failed to 
even read wliat the present petitioner said in reply to the 
Commissioner's charges; though it clearly appears from 
what they included in this record that the present peti¬ 
tioner offered considerable testimony and several witnesses, 
also took exception to the conclusions of law offered by the 
Commissioner. 

Just one incident must suffice to show the bias. 

In folio 59 of this record, Commissioner’s counsel speaks 
of Mr. Goldsmith’s letter advising one Fechner “to disre¬ 
gard any subpoena signed by Collector Edwards.” 

As the letter does not constitute part of this record the 
court might get the viewpoint that this also was an in¬ 
stance of Mr. Goldsmith’s “refusal to recognize constituted 
authority” mentioned in the same folio of this record. 

In explanation it may suffice to this court if we inform 
it that Collector Edwards was without jurisdiction of 
either the person or the subject matter of Mr. Fechner’s 
Tax, as he lived in another district and had filed his return 
there. As to the limitations of the Collector and his proc¬ 
ess, the court is referred to the appropriate statutes. 

But the question here is—is such advice, admittedly 
technical, given in violation of the rights of the United 
States, or in the slightest way immoral? 

The taxpayer in his reply (fols. GO, 67) states his atti¬ 
tude pretty clearly. The records of the “Committee on 
Ways and Means” mentioned therein throw a clear light 
on the innuendoes of respondent’s answer and charges. 
These records are available to this court to show that peti¬ 
tioner has at the very least made out a proper case for a 
trial on the merits. 

The respondents’ failure to give him an opportunity to 
show that the charges were untenable to a judicially in¬ 
clined mind, constituted such failure on their part, as to 
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support petitioner’s allegation of improper, arbitrary and 
tyrannical action. 

The third allegation is too silly to lose any words about. 

The due process clause in the Constitution of the United 
States should be enough to show this court that petitioner 
was entitled to be heard before an opportunity to make a 
living in his profession was taken away from him. 

A substantial right of petitioner has been invaded by the 
respondents and this court may well determine that the 
respondents acted arbitrarily, tyrannically and capri¬ 
ciously in refusing enrollment to the petitioner. 

In the leading U. S. case on the question of admission of 
attorneys in the courts, Ex parte Garland, 4 Wallace, 333, 
the court cites with approval the case of Ex parte Secombe, 
19 Howard, 9, at page 13, viz.: 

“The power (to admit to practice), however, is not 
an arbitrary and despotic one, to be exercised at the 
pleasure of the court, or from passion, prejudice, or 
personal hostility; but it is the duty of the court to 
exercise and regulate it by a sound and just judicial 
discretion.” 

And in Ex parte Robinson, 19 Wall, 513, the court says: 

“The principle that there must be citation before 
hearing, and hearing or opportunity to be heard before 
judgment, is essential to the security of all private 
rights. Without its observance no one would be safe 
from oppression wherever power may be lodged. 

That mandamus is the appropriate remedy in a case 
like this where the court below exceeded its jurisdic¬ 
tion was decided in Ex parte Bradley, 7 Wallace, 
364.” 

An Ancient Precedent. 

The following paragraph is taken from the decision of 
the court in the case of People v. Sullivan, 126 Ill. App., 
389, 397: 
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“The justice and necessity of giving notice to a party, 
when a charge is made against him, which, if sus¬ 
tained, might deprive him of his rights, is a very 
ancient recognition. The Lord did not pass sentence 
on Cain without notice to him and an opportunity to 
be heard: ‘And the Lord said unto him, Where is 
Abel, thy brother?’ ” 


POINT VI. 

The Supreme Court of the District of Co¬ 
lumbia has jurisdiction of the proceedings. 

We are seeking here a writ of mandamus to compel the 
Board of Tax Appeals to permit the petitioner in this pro¬ 
ceeding to appear before it and represent his clients. 

That is the plain duty of the respondents, and this is the 
duty which they have refused to perform. 

The petitioner has no other remedy. 

That petitioner has no other remedy but mandamus, 
respondents admit (fols. 8, 15). 

It seems to be settled law that the power of the United 
States Supreme Court to grant mandamus in cases of ex¬ 
cess or improper exercise of jurisdiction relates ONLY to 
inferior COURTS. 

5 Peters, 190. 

Cited with approval 

Ex parte Bradley, 7 Wall, 364, at page 375. 

In all other cases the power lies in the courts of original 
general jurisdiction, which in the case at bar is the Su¬ 
preme Court of the District of Columbia. 

This jurisdiction the court below has always assumed 
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to be inherent to it. It seems certain that such jur¬ 
isdiction rests in nobody but in that court. If that court 
has no jurisdiction to compel an executive officer of the 
United States to do his duty , then it might with propriety 
borrow from the United States Supreme Court that 
tribunal’s crier, to exclaim with all the emphasis at his dis¬ 
posal : 

“GOD SAVE THE UNITED STATES 
AND THIS HONORABLE COURT!” 

FOINT VII. 

The determination of the court below 
should be reversed with costs, and per¬ 
emptory or alternative mandamus or¬ 
dered as prayed for in the petition, to¬ 
gether with such other relief as to this 
court seems proper. 

Respectfully submitted, 

H. ELY GOLDSMITH, 

Certified Public Accountant, 

State of New York, 
Petitioner-Appellant in Person, 

Office and Post Office Address, 
t 105 West Fortieth Street, 

New York, N. Y. 
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In the Court of Appeals for the District of 

Columbia 

January Term, 1925 


H. Ely Goldsmith, Certified Public 
Accountant of the State of New 
York, appellant 

v. 


No. 4257 


United States Board of Tax 
Appeals, appellee 


BRIEF FOR APPELLEE 


STATEMENT OF FACTS 

Appellant filed in the court below, a petition for 
a writ of mandamus alleging that he is a certified 
public accountant of the State of New York; that 

under Section 900 of the Revenue Act of 1924 (43 

♦ 

Stats. 253, 336), there was created as an independ¬ 
ent agency in the executive branch of the Govern¬ 
ment, the United States Board of Tax Ajjpeals. 
(Rec. p. 2.) 

This Board, under the statute, is given jurisdic¬ 
tion to hear and determine appeals by taxpayers in 
certain classes of cases, and subdivision H of said 
Section 900 provides “ the proceedings of the 
Board .and its divisions shall be conducted in 

28449—25 


( 1 ) 
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accordance with such rules of evidence and pro¬ 
cedure as the Board may prescribe. ’ 7 

The petition further alleges that in July, 1924, 
the Board published certain rules of practice, 
among which is the following: 

Rule 2.—Admission to Practice. 

A register of persons entitled to practice 
before the Board will be maintained by the 
Board in which will be entered the names 
of all such persons. Firms will not be ad¬ 
mitted or recognized. 

The following classes of persons may be 
admitted to practice before the Board: 

(a) Attorneys at law who are admitted 
to practice before the Supreme Court of 
the United States, or the highest court of 
any State or Territory, or the District of 
Columbia. 

( b ) Certified public accountants duly 
qualified under the law of any State or 
Territory or the District of Columbia. 

V 

An application under oath for admission 
to practice shall be addressed to the United 
States Board of Tax Appeals, Washington, 
D. C., and must state the name, residence, 
address and business address of the appli- * 
cant, and the time and place of his admission 
to the bar, or qualification as a certified 
public accountant. Such application shall 
also state whether the applicant has ever 
been suspended or disbarred as an attorney 
in any court or his right to practice as a 
certified accountant suspended or revoked in 
any jurisdiction. Such application shall be 
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accompanied by a certificate of the clerk of 
the court in which the applicant is admitted 
to practice to the effect that he has been so 
admitted and is in good standing; or a cer¬ 
tificate by the proper State, territorial, or 
district authority to the effect that the ap¬ 
plicant is a certified public accountant in 
good standing, duly qualified and entitled to 
practice in such State or Territory or the 
District of Columbia. ' 

The Board may in its discretion deny ad¬ 
mission, suspend or disbar any person. 

The Board shall have the right at any 
time to inquire under oath into the terms 
and circumstances of any contract of em¬ 
ployment of an attorney or certified public 
accountant by the taxpayer he represents. 

Any individual taxpayer or member of a 
taxpayer partnership or officer of a taxpayer 
' corporation may appear for himself or such 
partnership or corporation upon adequate 
identification to the Board. 

The petition further alleges that appellant made 
application in due form for admission, annexing 
to his application, a certificate by the Commis¬ 
sioner of Education of the State of New York, 
certifying that appellant is a certified public ac¬ 
countant of that State (Rec. p. 3) ; that thereafter, 
on September 27, 1924, the Board of Tax Appeals, 
through its secretary, advised appellant that his 
“application for authority to practice before the 
Board of Tax Appeals has been received, con¬ 
sidered, and denied’’ (Rec. p. 4). The appellant 
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further alleges “that he is a reputable practitioner 
of his profession, of good standing in his com¬ 
munity, has never been convicted of any crime, and 
is generally respected for his ability and fidelity 
by a large clientele’’ (Rec. p. 5). It is further 
alleged that appellant has no “adequate, efficient, 
and speedy remedy” against the Board “except a 
writ of mandamus compelling the Board to enroll 
him as an attorney and a writ of injunction en¬ 
joining the Board from in any way interfering 
with the practice of the petitioner on behalf of 
taxpayers.” 

Appellant prayed (1) “that this court issue a 
writ of mandamus against the respondent, peremp¬ 
tory or alternative as may appear necessary or 
advisable to this court, upon the return of the rule 
to show cause which will be applied for after the 
filing of this petition,” and (2) “for such further, 
other different and distinct relief as may be proper 
in the premises (Rec. pp. 5 and 6). 

Upon this petition, a rule to show cause was 
issued. (Rec. p. 6.) The members of the Board, 
as individuals, answered the petition and rule, set¬ 
ting up that the Board is an arm or branch of the 
Government of the United States and the United 
States has not consented to be sued herein, and that 
the members of the Board are without authority 
to give such consent on behalf of the United States 
but consented in order that the rights of the appel¬ 
lant, if any he has, might be adjudicated promptly 
and expeditiously, that the cause proceed against 



5 


them as if they had been individually named as 
parties respondent. (Rec. p. 10.) They denied that 
appellant is a reputable practitioner of his profes¬ 
sion, of good standing in his community (Rec. 
p. 8), and allege that upon receipt of petitioner’s 
application for admission to practice before said 
Board, it was referred to a special committee to 
e^a^tfe into the character, integrity, and qualifica¬ 
tions of the petitioner; that this committee caqsed 
examinations to be made of the records of the 
treasury Department, of the Courts of the State 
of New York, and other sources of information and, 
as a result of its investigation, recommend to the 
Board that petitioner’s application be denied; that 
thereafter a resolution was duly unanimously 

% 1 . * * » j 

adopted by the Board denying appellant’s appli¬ 
cation ; that the action of the Board was based upon 
its judgment and determination, that the appellant 
is lacking in integrity, is of bad character and 
reputation, is untrustworthy, and is unworthy of 
the confidence necessarily imposed by any judicial, 
quasi judicial or administrative body of the Gov¬ 
ernment in practitioners appearing before it to 
represent taxpayers or clients (Rec. p. 8); apd that 
its judgment and determination was founded upon 
c^rtaip facts which the members of the Board 
believe to he true and credible; namely, that during 
the year 1910 or 1911, appellant was employed by 
the State Comptroller of the State of New York, 
under Civil Service as an examiner of municipal 
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accounts; that during that time he violated the 
duties of his position and the confidence imposed 
in his integrity and character and further violated 
and ignored the instructions given him respecting 
the making public of information which it was not, 
by right or authority, his privilege under the duties 
of his position to make public and that for this con¬ 
duct appellant was discharged from his employ¬ 
ment (Rec. p. 9); that on March 14,1921, appellant 
filed, with the Secretary of the Treasury of the 
United States, an application for enrollment to be 
recognized as an accountant or agent to represent 
others before the Treasury Department; that 
charges were filed against appellant by the Com¬ 
missioner of Internal Revenue in opposition to his 
application and that appellant was granted a hear¬ 
ing on these charges before the committee on 
enrollment and disbarment of the Treasury (Rec. 
p. 9). The material portions of the record of said 
hearing are set forth in the record as Exhibit A, to 
the appellee’s answer. (Rec. p. 11.) 

It appears therefrom that appellant had advised 
a certain firm in making out its income tax return, 
to inventorv certain of its stock in trade at far less 
than its actual value, stating to the members of the 
firm, that it would be several years before the Gov¬ 
ernment auditors could get around to investigate 
the return and that by that time it would be im¬ 
possible to tell whether the inventory was correct. 
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(Ree. pp. 11-15.) It also appears that he advised 
the same firm that it could reduce its income tax by 
paying to certain persons larger salaries and 
bonuses than those to which they were entitled and 
having these persons refund the excess. (Rec. pp. 
11-14.) It also appears that appellant had advised 
aliens to make false affidavits for the purpose of 
securing income tax clearances in order that they 
might be permitted to leave this country. (Rec. pp. 
17, 18.) Appellant, at the hearing, in answer to a 
question, said that if a corporation had been keep¬ 
ing a certain set of books which, upon his advice, 
had been removed and new ones installed, he would 
feel justified in stating to representatives of the 
Internal Revenue Bureau who were investigating 
the second set of books, that this was the first set 
and there were no others. (Rec. pp. 24-25.) An 
envelope used by the appellant in his private busi¬ 
ness was also introduced in evidence, upon which 
appeared the words “ Income tax returns, official 
business. ’ ’ (Rec. p. 28.) All of the charges against 
appellant and the evidence in support thereof are 
summarized in the brief on behalf of the Commis¬ 
sioner of Internal Revenue before the Committee 
on Enrollment and Disbarment, appearing on 
pages 29 to 37 of the record. 

Appellant replied to the answer of the members 
of the Board consenting that the case proceed 
against them individually, and therefore the mem- 
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bers of the Board are the real appellees here (Rec. 
p. 37). He denied that he was guilty of any mis¬ 
conduct while employed in the office of the New 
York State Comptroller and ^vers that he was dis¬ 
charged for political reasons (Rec. p. 38). He, 
however, makes no denial of the truth of the evi- 
dence adduced against him in the proceedings be¬ 
fore the Committee on Enrollment and Disbarment 
but ‘ ‘ excepts to the consideration of this matter by 
the respondent on the ground that it was at best 
hearsay evidence ” (Rec. pp. 38, 39). Respondents 
demurred to the reply (Rec. p. 41) and, after hear¬ 
ing thereon, the court below discharged the rule and 
dismissed the petition, from which judgment appel¬ 
lant appealed (Rec. p. 42). 

ARGUMENT 

Appellant devotes the major portion of his brief 
to the contention that the statute creating the 
Board of Tax Appeals does not confer upon it the 
power to make rules and regulations governing the 
admission of persons to practice before it, and that 
it has no such inherent authority. If appellant is 
correct in this contention, he has no standing in this 
court, because it does not follow, as he supposes, 
that then any one would have a right to appear be¬ 
fore said Board, but, on the other hand, the proper 
conclusion based upon such premise is that no one 
may appear in a representative capacity, and that 
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taxpayers must prosecute their appeals in proper 
person. 

“ In JSngl^nd, prior to the enactment of 
statutes regulating the subject and giying 
the courts the power to examine and admit 
attorneys, suitors were not suffered to have 
an attorney, because the words of the writ 
commanded the defendant to appear, and 
that was always taken to be in proper per¬ 
son. Attorneys, anterior to the statutes, 
could be had only by those who had permis¬ 
sion of the king, and such attorneys were 
simply attorneys in fact. * * * Under 

the American practice, it would seem that, 
unless the English statutes on the subject 
are considered to be in force, a state statute 

i * / i r / ; 

is necessary in order that attorneys may be 
admitted to practice in the courts, and in 
the absence of statutory regulations, the 
common-law rule that all persons should ap¬ 
pear in person would be operative.” (2 R. 
C. L. 936.) 

Therefore, as a condition precedent to a consid- 
eration of appellant’s case upon the merits, it must 
be established that taxpayers may appear by at¬ 
torney before the Board of Tax Appeals. Appel¬ 
lant’s argument leads to a conclusion to the con- 


• i » • %. 

trary, but out of fairness to the court, we submit 
that his premise is wrong. The Board by the stat¬ 
ute creating it, is given authority to make “ rules 
of eyidenqe a^d procedure.” A sijnilar provision 
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was contained in the Act creating the Alabama 
Claims Commission, and it was held that this lan¬ 
guage was sufficient to give the Commission power 
to make rules and regulations governing the ad¬ 
mission of attorneys, the court saying: 

“ Under the powers granted by the Acts 
of Congress, and especially under the power 
granted by Section 3 of the Act of June 23, 
1874, we are of opinion that the court having 
authority to make rules for regulating the 
forms and mode of procedure before it, and 
for carrying into full and complete effect 
the provisions of the Act, have, as included 
in this grant of power, the authority to make 
rules for the admission of persons to prose¬ 
cute claims before the court as agents or at¬ 
torneys for the claimants. It is manifest 
that it was not intended by the statutes that 
claimants should be compelled personally to 
present their claims ” (Italics supplied). 

Manning v. F ranch, 149 Mass. 391. 

If, as we contend, appellees have the power to 
admit persons to practice before them, it neces¬ 
sarily follows that they have the inherent authority 
to determine the qualifications of such persons. 
As was said in the Manning case: 

“If the court had the power to prescribe 
by rule the qualifications of attorneys to be 
permitted to practice before it, the court had 
the power to determine whether the persons 
who asked to be admitted had the requisite 
qualifications, and whether persons who had 
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been admitted retained the requisite qualifi¬ 
cations.” 

And this court said in the case of Alward v. 
Latimer, 44 App. D. C. 81: 

“The power to suspend from practice in 
that court (Juvenile Court) is one that is 
within the sound discretion.” 

See also 

Ex parte Burr, 9 Wheat. 529, 

In re Secombe, 19 How. 12. 

The privilege of representing others before the 
courts or quasi judicial bodies is not an inherent 
right. In Phillips v. Ballinger, 37 App. D. C. 46, 
50, this court said: 

“The right to appear before the Interior 
Department is not an inherent right, but a 
privilege granted by law and subject to such 
limitations and conditions as are necessary 
for the protection both of the defendant and 
the public.” 

And in O’Brien’s Petition, 79 Conn. 46, the court, 
in distinguishing between the right of one seeking 
admission of lawyers to practice on the one hand, 
and their disbarment on the other, said: 

“Nor did the refusal to admit the peti¬ 
tioner to an examination take from him, by 
authority of the State, either liberty or 
property. The inalienable right of every 
American citizen to follow any of the com¬ 
mon industrial occupations of life does not 
extend to the pursuit of professions or voca¬ 
tions of such a nature as to require peculiar 


skill or supervision for the public welfare. 
Butchers Union Co. v. Crescent City Co., Ill 
U. S. 746, 763; Bradwell v. State, 166 Wall. 
130,142. To disbar an attorney is to deprive 

/ • i “ 

him of what, within the meaning of our con¬ 
stitutions of government, may fairly be re¬ 
garded as property. Bradley v. Fisher, 13 
Wall. 335, 354. But one who asks the privi¬ 
lege of admission to the bar is simply peek¬ 
ing to obtain a right which he has not got ” 
(Italics supplied.) 

In the O'Brien case, petitioner applied tq the 
Court for admission to the bar. He had tp^en apd 
passed the prescribed examination, and, in accord¬ 
ance with the custom existing in Conpectic^, his 
application for admission was then referred to the 
members of the county bar, who reported unfavor¬ 
ably thereon. Thereafter the State bar examining 
committee refused to certify petitioner for admis¬ 
sion. The court, in an exhaustive and well-con- 

7 i 

sidered opinion, reviewing the history of admis- 

. * 0 . • • 4 

sion to the bar, sustained the action of the examin¬ 
ing committee, and held that it (the court) was 

» • 

without jurisdiction to determine the qualifications 

• # • 

of the petitioner. The court said: 

• • » • • « 

“A court is but indifferently adapted to the 
task of passing upon the qualifications for 
engaging in legal practice of those who ap¬ 
pear before it as strangers, which are per¬ 
sonal to themselves and independent of 
education attainments. These can be easily 
determined by a bar, to some at least of 
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whom they will not be strangers. A court 
could only proceed, in such a matter, on 
testimony given in public. The bar can act 
upon their own knowledge or upon state¬ 
ments made to them in private, and with¬ 
out the formality of an oath. ‘ It is not 
enough for an attorney that he be honest. 
He must be that, and more. He must be 
believed to be honest. It is absolutely essen¬ 
tial to the usefulness of an attorney that 
he be entitled to the confidence of the com¬ 
munity wherein he practices. ’ Fairchild 
County Bar v. Taylor, 60 Conn. 11, 17.’ ’ 

Appellant does not allege that he demanded a 
hearing before the appellees, which was refused; 
nor does he deny the truth of the evidence adduced 
before the committee on enrollment and disbar¬ 
ment, but he boldly asks this court to determine 
his fitness to appear in a representative capacity 
before another tribunal, and to hold that there is 
a plain, legal duty upon respondents to admit him 
to practice, in the face of facts showing his unfit¬ 
ness, which facts appellant does not deny. 

“ Mandamus is an extraordinary remedial 
process which is awarded, not as a matter 
of right, but in the exercise of a sound judi¬ 
cial discretion. It issues to remedy a wrong, 
not to promote one; to compel the perform¬ 
ance of a duty which ought to be performed, 
not to direct an act which will work a public 
or private mischief or will be within the 
strict letter of the law but in disregard of 
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its spirit. Although classed as a legal 
remedy, its issuance is largely controlled by 
equitable principles.” 

Duncan Townsite Co. v. Lane, 245 U. S. 308. 

See also Arant v. Lane, 249 U. S. 367. 

It is respectfully submitted that the court below, 
in dismissing the petition, committed no error, and 
that the judgment should be affirmed. 

Peyton Gordon, 

United States Attorney. 
Vernon E. West, 
Assistant United States Attorney, 
Attorneys for Appellees. 
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APPELLANT’S BRIEF IN REPLY. 

POINT I. 

The appellees’ citations are not in point. 

The main stay of the Appellees is the case of Manning 
v. Franch, 149 Mass., 391. But alas! they have builded 
their foundation on quicksand. Sec. 3 of the Act of June 
23, 1874 being Chapter 459 of the Laws of the 43rd Con¬ 
gress does not create the Alabama Claims Commission, 
as Appellees contend, but it creates the u Court of Com¬ 
missioners of Alabama Claims” and provides a number of 
judges for such court. 
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The Massachusetts Court deciding the case of Manning 
v. Franeh, supra, did not go deeply enough into the mat¬ 
ter to determine where that court got the powers which 
it upheld in the above case. It merely held without giv¬ 
ing reason therefor that they believed that that court had 
been given the powers which it claimed for itself. That 
power undoubtedly came from Sec. 272 of the judicial 
code, (pioted on top of page II of Appellant's original 


brief. 


The Court of 


Commissioners of Alabama claims 


was by the terms of the act creating it a court of the 
United States—of limited jurisdiction to be sure—but 
nevertheless a court. It follows that the case is not at 


all in point. 

The Appellees here do not constitute a court but as we 
have pointed out in the original brief and as they admit 
they were created as “an independent agency of the ex¬ 
ecutive branch of the Government." 


In the other cited case of Phillip h against Ballinger, 37 
App. D. <\, 46, the case was decided against Mr. Phillips 
upon the ground that he was trying to enjoin an antici¬ 
pated wrong. The court decided very properly that it 
cannot presume that the Secretary of the Interior in ex¬ 
ercising one of the concededly legal functions of his office 
would resort to illegal means, namely, the consideration 
of improper evidence. But the right of the Secretary of 
the Interior to pass upon the question of denying Mr. 
Phillips permission to appear before his department was 
purely statutory, namely, an Act of Congress on July 4, 
1884, 23 Stat. at L., 98 Chap. 181, Paragraph 684 of U. 
S. Compiled Statutes. 

It may be noticed in passing that the language of this 
act is almost identical with the act giving the Secretary 
of the Treasury similar poAvers as quoted in the first para¬ 
graph of Point III of Appellant’s brief. 

This case points again to the one conclusion, namely, 
that the power of an executive department to recognize 
or refuse to recognize agents is purely statutory. 
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Nor do we see much comfort for the Appellees in their 
other citation “O'Brien's petition, 79 Conn., 40.” 

In that case the Appellant had been given a hearing 
before the designated authorities on his application and 
had admitted certain facts. Nevertheless, the high court 
said on page 55: 

“it was proper for it (the Superior Court) to inquire 
whether the approval of the bar was withheld after 
a fair investigation of the facts. This it did, and the 
findings shows that there was no ground for deeming 
their proceeding irregular or their action incon¬ 
siderate.” 


In the case at bar, if the court should come to the con¬ 
clusion that the Board of Tax Appeals has the power to 
create a class of attorneys, all we ask is for this court, 
or rather the court below, to investigate whether the 
Board of Tax Appeals withheld their approval to peti¬ 
tioner's application after a fair investigation of the facts, 
and if it did not, then to annul their determination. 

In the O'Brien case, supra, the highest court of the 
State of Connecticut decided that the Superior Court had 
acted properly in sustaining the action of the Committee 
of the Bar—after finding that the committee of the bar 
had made due investigation, that petitioner had been 
properly informed of its findings and had admitted them 
to be true. 


The case therefore is not in point with the case of the 
petitioner in this court who has not been notified of any 
alleged charges, has not admitted any to be true, has 
clearly disproved in his reply, by documentary evidence, 
one of the most serious charges, and who rests his case on 
the merits entirely on the fact that the action of the 
Board of Tax Appeals was arbitrary to the extreme. 

This is a vastly different state of affairs from that 
claimed by the Appellees in the aforementioned excerpt 
from their brief. 
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POINT II. 


The appellees fail to meet appellant’s charge of 
arbitrary action. 


The Appellees in their brief are singularly silent on the 
charges of the Appellant that they have failed to act 
properly by conducting their proceedings without giving 

the Appellant notice of their charges and according him 
a hearing. 


They merely contend on page Id of their brief that 
Appellant did not demand a hearing before them. But 
wliv should he have demanded a hearing? They notified 
him on the date of September 5th that he would be in¬ 
formed if the committee desired him to appear before it 
(fol. 5, p. d of Record). Was the Appellant to anticipate 
that they would fail to question him if there was any¬ 
thing unusual in connection with his application? Is 
anybody compelled to ask for a hearing when he is not 
aware of any objections? It seems the argument is rather 
lame. 

In reading the case of Phillips v. Ballinger, ante, we 
come across a citation from Londoner v. Danver, 210 U. 
8., did, at dSO, which we think tits the case at bar ad¬ 
mirably. 


‘•Many requirements essential in strictly judicial 
proceedings may be dispensed with in proceedings of 
this nature. But even here a hearing in its very 
essence demands that he who is entitled to it shall 
have the right to support his allegations by argument, 
however brief, and if need be by proof, however in¬ 
formal.” 


There remains for us to answer only the allegations of 
the brief ‘‘Appellant boldly asks this court to determine 
his fitness to appear in a representative capacity before 
another tribunal.” This is such a misstatement of the 
prayer for relief that we must answer it here. If this 
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court should decide, which it probably will not, that the 
Appellees had the power which they claim they have, 
we ask the court to find that they have failed in their 
duty to the Appellant by not giving him notice of their 
objections, and the best Appellant could expect would be 
an alternative writ of mandamus upon the return of which 
either the court below sitting as a jury or a common law 
jury would have to decide whether or not the Appellees 
were justified in refusing Appellant the right to appear 
before them upon the facts alleged. 


POINT III. 

Mandamus issues to remedy a wrong. 

And, now we will not follow the lead of the Appellees 
in trying to teach this court some fundamental principles 
of law in regard to the issuance of mandamus. 

But Ave cannot omit to cite from Appellees' OAvn author¬ 
ity “Duncan Townsite Co. v. Lane, 245 U. S., 308, M where 
at page 311, referring to the writ of mandamus, the 
court says: 

“It issues to remedy a wrong.” 

Respectfully submitted, 

H. ELY GOLDSMITH, 
Appellant in person. 
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